United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR APPELLANT 


— Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Unitea States 7 


£S Cours 


of A MMCnEg 


, o. For tha 
No. 13, 896 ae 6% : “trict of Sis 4 
. eT " Cireuit 
< IES 4957 
9 
MASSACHUSETTS BAY TELECASTERS, INC., Toph ds Marys 
Appellant Slam 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION, 


Appellee 
and 


WHDH, INC., 


Intervenor 


AN APPEAL FROM A DECISION AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


HENRY E. FOLEY, 
GARRETT S. HOAG, 
FOLEY, HOAG & ELIOT, 
10 Post Office Square 
Boston 9, Massachusetts, 


Of Counsel: JAMES A, McKENNA, Jr., 
DAVID S. STEVENS, 
Henry.M, Hart, Jr., McKENNA & WILKINSON, 
Harvard Law School, 1735 De Sales St., N. W., 
Cambridge, Massachusetts, Washington 6, D. C, 


Lawrence A, Sullivan, Counsel for 

George Waldstein, MASSACHUSETTS BAY 
Foley, Hoag & Eliot, TELECASTERS, INC, 
10 Post Office Square, 
Boston 9, Massachusetts, 


Robert I, Thiel, Printer 
Washington, D. C, 
EX 3-0625 


(i) 


QUESTIONS PRESENTED 


1. Did the Commission, by failing to make basic findings about many 


material differences between MBT and WHDBH, and by making ultimate 
comparative findings about these applicants which are not rationally sup- 
ported by the basic findings or by substantial evidence, deprive MBT of 
——_— ee ey Substantial evidence, 


its right to a fair comparative hearing? 


2. Did the Commission, in the circumstances of this case, violate 

the policy of Sections 303(g), 308(a), 309(a) and 313 of the Communica- 
tions Act of 1934, in favor of diversification of control of the media of 
mass communication, by granting a license for a TV station to WHDH, 
part of an extensive newspaper-radio combination, although MBT re- 
ceived a substantial preference because of WHDH's concentrated control 
over media of mass communication, as well as two other preferences 
over WHDH, and the only preferences WHDH received over MBT were 
based on its experience as part of the offensive newspaper-radio combina- 
tion? 


3. Did the Commission deprive MBT of a fair hearing and violate 
Sections 7(c) and (d) of the Administrative Procedure Act and Section 
309 (b) of the Communications Act of 1934 in ruling that MBT and DuMont 


could not, under the Commission's new rules of procedure, introduce 
competent, material, non-cumulative expert testimony, by way of rebut- 


tal, to show that WHDH's studio, equipment and staffing proposals were 
defective ? 


4, Did the Commission deprive MBT of a fair hearing and abuse its 


discretion in denying MBT's timely motion to reopen the record to pro- 
duce newly discovered evidence to prove facts, going to the heart of the 


decision, concerning predatory and unlawful tactics employed by WHDH 
and its parent company, after the close of the record in this case, to 
stifle competition from competing media, including threats made by WHDH 
to use its TV station, should its application be granted, to/drive the 
principal newspaper competitor of WHDH's parent company out of 


(ii) 


business, where the Commission's decision not to reopen was apparently 


predicated primarily on the ground that it had not been convinced by 
MBT's petition that the facts alleged therein were true? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE . 


STATUTES AND RULES INVOLVED 
STATEMENT OF POINTS ees 


SUMMARY OF ARGUMENT , ee 
ARGUMENT: . ie Secale ee 


I, THE COMMISSION'S CONCLUSION FAILS TO SATISFY 
THE ADMINISTRATIVE PROCEDURE ACT, AND VIOLATES 
THE COMMUNICATIONS ACT OF 1934 AND THE DECI- 
SIONS OF THIS COURT SETTING FORTH THE ESSENTIALS 
TO VALID CONCLUSIONS IN COMPARATIVE PROCEEDINGS 
IN THAT: (1) MANY ULTIMATE FINDINGS ARE NOT 
RATIONAL INFERENCES FROM BASIC FINDINGS, (2) MANY 
BASIC FINDINGS ARE TOTALLY UNSUPPORTED BY THE 
EVIDENCE, (3) NEITHER BASIC NOR ULTIMATE FINDINGS 
WERE MADE WITH RESPECT TO MANY MATERIAL 
DIFFERENCES BETWEEN THE APPLICANTS, AND (4) THE 
CONCLUSION DOES NOT FOLLOW RATIONALLY FROM THE 
ULTIMATE FINDINGS ae ree Nort inert vals jana lis 


A, The Commission Acted Arbitrarily in Evaluating The 
Inferior Operating Proposals of WHDH As Equal To 
Those Of MBT cp is re) el) Sy ae te 


1, Studio Proposals ols Nah mobed poset ps ie 
2. Equipment Proposals 5 a ae Ne 
3. Program Policies and Program Proposals . 
4. Staff Proposals ee ie on rae ney ier ores 


The Commission Acted Arbitrarily In Evaluating WHDH's 
Conspicuously Weak Showing On the Scores Of Integration 
Of Ownership With Management And Civic Participation 
Of Principals As Equal To MBT’s Extraordinary Showing 
On Both Scores oe aN wah ee Mls OSes Mane CoP a 


1, Integration of Ownership with Management 
2, Civic Participation of Principals ae ee Oe 
The Commission Acted Arbitrarily In Making Its Ultimate 


Findings Granting Preferences To WHDH Over MBT On 
The Scores Of Broadcast Record And Broadcast Experience 


1, BroadcastRecord . 2. . . Uw 
2. Broadcast Experience of Principals NO ee fo 


The Commission Acted Arbitrarily And Violated The 
Policy Of The Act In Holding That The Experience Of 
WHDHWhich WasDerived From Its Overly Concentrated 
Control Of Media Of Mass Communication, Outweighed 
MBT"s Conceded Superiority On The Score Of 
Diversification Of The Media Of Mass Communication, 
As Well As MBT's Other Preferences eo Let ne 


(iv) 
INDEX (Cont'd. ) 


1. IN REFUSING TO ADMIT NON-CUMULATIVE, COM- 
PETENT AND MATERIAL REBUTTAL EVIDENCE SUB- 
MITTED BY MBT AND DuMONT WITH RESPECT TO 
THE STUDIO, EQUIPMENT AND STAFFING PROPOSALS 
OF WHDH, THE COMMISSION ABUSED ITS DISCRETION 
AND ACTED ARBITRARILY IN THAT IT FORECLOSED 
ITSELF FROM CONSIDERING MATTERS OF VITAL 
IMPORTANCE TO THE PUBLIC INTEREST, AND 
DEPRIVED MBT OF DUE PROCESS OF LAW . . 


A. It Is A Fundamental Principle Of Administrative Law, 
Governing In Comparative Hearings, That The Agency 
Must Hear All Competent, Material, Non-Cumulative 
Evidence, Both Direct and Rebuttal, Offered By The 
Parties Peters Reh lad Mile eer 4 Gy mse Naas 


The Rebuttal Testimony And Exhibits Excluded Over 
MBT's Objection Were Non-Cumulative, Competent 
And Material Evidence Bearing Significantly On The 
Comparative Issues And Therefore Their Exclusion 
Was Reversible Error SS ee ei ee Ne 


THE REFUSAL OF THE COMMISSION TO REOPEN THE 
RECORD TO RECEIVE NEWLY DISCOVERED EVIDENCE 
BEARING DIRECTLY ON CONCENTRATION OF OWNER- 
SHIP OF MEDIA OF MASS COMMUNICATION WITH 
RESPECT TO APPLICANT WHDH AND THE HERALD- 
TRAVELER, COMPETITIVE PRACTICES OF WHDH AND 
THE HERALD-TRAVELER, AND THE CHARACTER AND 
FITNESS OF WHDH AND THE HERALD-TRAVELER 
CONSTITUTED AN ABUSE OF DISCRETION AND 
DEPRIVED MBT OF THE FULL AND FAIR COMPARATIVE 
HEARING REQUIRED BY SECTION 309(b) OF THE COM- 
MUNICATIONS ACT OF 1934, AND SECTION 10(e) OF 
THE ADMINISTRATIVE PROCEDURE ACT es «NS 


A. MBT's Petition To Reopen The Record Was Timely And 
The Evidence Which MBT Sought The Opportunity To 
Introduce Had A Significant Bearing On Critical Issues 
In ThisCase .  . eo “ee Ve he le ae? 


The Commission's Failure To Grant MBT’s Timely 
Motion To Reopen The Record And To Receive Newly 
Discovered Evidence Was An Abuse Of Discretion . 


The Reasons Stated By The Commission For Refusing 

To Reopen The Record Are Without Merit And Amply 
Disclose That It Did Not Excercise A Sound Discretion 
In Denying MBT's Petition . . . 2. . 


CONCLUSION 
APPENDIX A 
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FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 
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WHDH, INC., 


Intervenor 


AN APPEAL FROM A DECISION AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by Massachusetts Bay Telecasters, Inc. (hereinafter 
called "MBT") pursuant to Sections 402(b) (1) and (6) of the Communications 
Act of 1934, as amended, 47 U.S.C. Secs. 402(b) (1) and (6), and Sections 
10(a), (c) and (e) of the Administrative Procedure Act, 5 U. 8.C. 1009(a), 
(c) and (e), from a decision and orders of the Federal Communications Com- 
mission (hereinafter called the "Commission") adopted April 24, 1957, and 
released April 25, 1957, wherein the Commission (two members dissenting 
and one abstaining) denied MBT's application for a permit to construct a 
new television station to operate on Channel 5 in Boston, Massachusetts, 
and granted the mutually exclusive application of WHDH, Inc.| (hereinafter 
called "WHDH"); and from an order of the Commission, adopted and released 


2 
on the same day, denying MBT's petition to reopen the record in the pro- 
ceeding which resulted in the decision of April 24, 1957. 


STATEMENT OF THE CASE 

By order of June 16, 1954, the Commission, after finding that MBT, 
WHDH, Greater Boston Television Corporation (hereinafter called "GBT") 
and Allen B. DuMont Laboratories, Inc. (hereinafter called "DuMont"), 
applicants for television Channel 5 at Boston were all legally, technically, 
and financially qualified, designated their respective applications for hear- 
ing in a consolidated proceeding.* The usual comparative issues were 
Specified, and the case proceeded to hearing pursuant to newly amended 
Section 1. 841 of the Commission's Rules (47 CFR 1.841), evidence dealing 
with the qualifications and proposals of the applicants being received be- 
tween November 8, 1954, and February 4, 1955. However, expert rebut- 
tal testimony offered by MBT and DuMont to show the engineering, produc- 
tion, administrative and labor standards prevailing in the industry and to 
show that WHDH's equipment, studio and staffing proposals were defective 
in the light of these standards, was excluded by the Examiner over MBT's 
objection, apparently upon the principal ground that he and the Commission 
had no need for expert assistance in evaluating television studio, staffing 
and equipment proposals. 

The Examiner's Initial Decision, released January 4, 1956, would 
have granted the application of GBT. It would have denied the application 
of WHDH, first, because WHDH's programming proposals were contrary 
to the public interest in that, although equivocal, they leaned in the direc- 
tion of a non-network operation which would deny to the Boston area a full 
measure of national network programs, and, second, because -- WHDH 
being wholly-owned by the Boston Herald-Traveler Corp. (hereinafter 
called the "Herald-Traveler") which owns and operates two radio stations, 
two daily newspapers, and one Sunday newspaper in Boston -- the policy 
favoring diversification of ownership of media of mass communications 


required a grant to one of the other qualified applicants. Exceptions were 


The applications of two other applicants - Columbia Broadcasting System, Inc. and Post Publishing Co. 
(hereinafter called the Post”), have been dismissed. (R. 10,011) 


3 
taken by all parties to the Examiner's Initial Decision, and the Commission 
heard oral argument en banc on October 29, 1956. 

On January 30, 1957, Globe Newspaper Company (hereinafter called 
the "Globe"), a competitor of Herald-Traveler, filed a petition supported 
by affidavits of its principal officers requesting leave to intervene in this 
proceeding and requesting that the record be reopened. The Globe alleged 
and offered to prove that, after the closing of the record, Herald-Traveler 
(and WHDH) (1) had made persistent efforts to eliminate competition in 
the newspaper field in Boston, and had engaged in predatory practices to 
achieve that end; (2) had threatened the Globe that if the Herald-Traveler 
secured the television station in Boston, it would use it "to injure the 
Globe" and "drive you out of business"; and (3) had, with the! intent of forc- 
ing the Globe to merge with it, attempted to upset loan agreements with an 
insurance company and a bank which the Globe had procured |in order to 
construct an essential new building. Since these matters, previously un- 
known to MBT, went to the heart of the comparative issues, MBT, on Feb- 


ruary 13, 1957, filed its own petition to reopen, also alleging, and asking 


opportunity to prove, the same facts. 
On April 25, 1957, the Commission issued its opinion and order 
denying MBT's petition to reopen. This ruling apparently was based prim- 
arily on the ground that the Commission had not been convinced by the 
Globe petition and affidavits or by the MBT petition either that the Herald- 
Traveler had in fact tried to upset agreements for loans to the Globe or 
that the Herald-Traveler had in fact acted from sinister motives in threat- 
ening the Globe. 
On the same day, the Commission released its opinion /and order 
granting WHDH's application and denying that of MBT. The Commission 
purported to make basic findings about the facts but failed to \make basic 
findings concerning many substantial differences between MBT and WHDH, 
and made certain basic findings, favorable to WHDH, which are not support- 
ed by evidence. The Commission also made ultimate findings to the effect 
that (1) MBT was to be preferred over WHDH in respect to the criteria: 
Diversification of Control of Media of Mass Communication -- Civic Partici- 


4 
pation by Principals and — Diversification of Occupation of Principals; 


(2) MBT and WHDH were equal with respect to the critical television opera- 
tions criteria: Planning and Preparation — Program Policies — Program 
Proposals ~— Studio and Equipment — Proposed Staff — Local Residence of 
Principals — and — Integration of Ownership with Management; and (3) WHDH 
was to be preferred over MBT solely with respect to the criteria: Broadcast 
Experience — and — Broadcast Record. But in making these ultimate find- 
ings, the Commission ignored many of its basic findings favorable to MBT. 


The Commission's ultimate conclusion was that the license should be 
issued to WHDH, 
for the sole reason that WHDH had radio broadcast experience, 


and 

despite its findings that a grant to WHDH would result in com- 
mon ownership and control by Herald-Traveler of two daily 
newspapers, one Sunday newspaper, a 50-kilowatt radio station, 
an FM radio station, and a VHF television station, all in Boston, 
and 

despite its conclusion that WHDH had used its radio stations in 
an anticompetitive manner to promote its newspapers, and that 
MBT was entitled to a "stronger [than] distinct" preference 
over WHDH under the criterion concerning diversification of 
ownership of media of mass communication, and 

despite its conclusion that WHDH's proposals for television 
operation (regardless of its experience) were not better than 
those of MBT in even a single particular. 


STATUTES AND RULE INVOLVED 
The relevant parts of statutes and rules ofthe Commission involved 
in this appeal appear as Appendix A to this brief. 


STATEMENT OF POINTS 
1. The Commission failed to comply with the requirements of the 
Administrative Procedure Act and the Communications Act of 1934, by 
failing to make basic findings about many material differences between 


5 

MBT and WHDH, and by making ultimate findings about these applicants 
which are not rationally supported by the basic findings or by substantial 
evidence. 

2. The Commission violated the policy of Sections 303(g), 308 (a), 
309 (a) and 313 of the Communications Act of 1934 (47 U.S.C! Sections 
303 (g), 308(a), 309(a), 313) against concentrated control of media of mass 
communication in concluding that WHDH was better qualified than MBT 
although WHDH received a substantial demerit for being partjof an exten- 


Sive newspaper-radio combination and was preferred to MBT solely on the 


basis of its experience and record gained as part of that combination. 

3. In refusing to permit MBT at any stage to introduce competent, 
material, non-cumulative evidence showing that WHDH's proposals were 
defective, and in ruling that it, as an expert tribunal, could make the 
necessary findings without the benefit of the evidence offered/by MBT, and 
then failing to make such findings, the Commission deprived MBT of a fair 
comparative hearing and violated Sections 7(c) and (d) of the Administrative 
Procedure Act, 5 U.S.C. Secs. 1006(c) and (qd). 

4. In denying MBT's petition to reopen the record to prove facts 


bearing significantly on the most critical comparative issues! and in ruling 


| 
on the pleadings alone that it was not persuaded that the facts| alleged by 
MBT were true, the Commission abused its discretion and deprived MBT 


of a fair comparative hearing. 


SUMMARY OF ARGUMENT 

1. In this proceeding the Commission flagrantly and persistently 
violated the requirements established by Johnston Broadcasting Co. v. 
F.C. C., 85 U.S. App. D.C. 40, 175 F. 2d 351, and Plains Radio Broad- 
casting Co. v. F. C. C., 85 U.S. App. D. C. 48, 175 F. 2d 359. 

a. The Commission found that MBT's studio proposal was for a 
building containing three spacious studios of advanced design, plus all 
necessary office space, and that WHDH's proposal was for three much 
smaller studios, all being of defective design and all being remote from 
office space, yet concluded that these proposals were equal. Further, it 
refused to evaluate the evidence and make findings concerning substantial 


6 
defects in WHDH's proposed studios. This was reversible error. 

b. Although WHDH proposed substantially an all color operation, the 
Commission specifically refused to evaluate the evidence and make findings 
as to whether the color equipment proposed by WHDH would be defective, 
saying that the existence of defects would be immaterial (1) because WHDH 
was receiving no preference for proposing color and (2) because WHDH, if 
it chose, could buy equipment different from or additional to that which it 
had proposed. This abdication by the Commission of its fact finding func- 
tion was reversible error. W. S. Butterfield Theaters v. F.C. C., 

99 U.S. App. D.C. 71, 237 F. 2d 552. 

c. The Commission found that WHDH's program policies and its 
program proposals were equivalent to those of MBT, without knowing 
whether WHDH would affiliate with a network, without knowing what pro- 
grams WHDH would offer if it did affiliate, and without even considering 
whether network or non-network operation would best serve the public 
interest, on the ground that network affiliation is a matter for "appropriate 
management discretion" which the Commission need not review. Further, 
the Commission did not even compare WHDH's proposed non-network pro- 
gram schedule with MBT's proposed network and non-network schedule. 
This was reversible error. Allentown Broadcasting Corp. v. F.C.C., 

94 U.S. App. D.C. 353, 222 F. 2d 781. 

d. In dealing with staff proposals, the Commission merely consid- 
ered whether each applicant's proposals were adequate in an absolute sense 
and made no comparison between them or judgment as to which was better. 
Further, it failed to evaluate the evidence and make findings concerning 
substantial defects in. WHDH's proposed staff. This: was reversible error. 


American Broadcasting Co. v. F.C.C., 85 U.S. App. D.C. 343, 179 F. 2d 437. 
e. In dealing with integration of ownership with management, the 


Commission (1) ignored its own basic findings showing that MBT had 
achieved a substantially greater degree of integration of ownership into 
management than WHDH; and (2) erroneously ruled that it could not consider 
as an ownership interest an option owned by MBT's general manager entitling 
him to purchase on favorable terms enough MBT stock to become MBT's 
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second largest stockholder. The Enterprise Company v. F.C.C., 97 U.S. 
App. D.C. 347, 231 F. 2d 708, cert. denied, 351 U.S. 920. |This was re- 
versible error. 
f. In dealing with civic participation of principals, the|Commission 
ignored its own basic findings showing that MBT's principals had civic 
records far superior to those of WHDH's principals. This was reversible 
error. 
g. In dealing with broadcast record, the Commission ignored and 
made no findings concerning substantial evidence showing that WHDBH, in 
its radio station operations, had consistently failed to live up to its pro- 
posals to the Commission and ignored its own findings showing WHDH's 
and Herald-Traveler's mutual promotion and practices designed to stifle 
competition. This was reversible error. Hall v. F.C.C., 99 U.S. App. 
D.C. 86, 237 F. 2d 567. 
h. In making its ultimate findings as to broadcast experience, the 
Commission ignored substantial evidence as to the experience of some of 
MBT's management employees and ignored its basic findings |showing (1) 
that WHDH's experienced principals would serve the television station only 
part-time; (2) that MBT's general manager had more valuable experience 
than WHDH's; and (3) that WHDH's supposedly superior experience had not 
enabled it to produce a single television proposal superior to those of MBT. 
This was reversible error. 
i. In dealing with concentration of control of media of mass communi- 
cations, the Commission violated the policy of Sections 303 (g), 308(a), 
309 (a) and 313 of the Communications Act of 1934, as amended, 47 U.S.C. 
303 (g), 308(a), 309(a) and 313, favoring diversification of control over 


such media. The Commission ruled that MBT, a newcomer tp the broad- 


cast business, was equal to or preferable to WHDH under every criterion, 
except broadcast experience and broadcast record. It ruled further that 
MBT was entitled to a large preference under the criterion concerning 
concentration of control over media of mass communications.| Inasmuch as 
WHDBH is part of an extensive radio-newspaper combination; had adm ittedly 
operated its radio stations as adjuncts of its newspapers; has been shown 
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to have engaged in anti-competitive practices, such as joint radio-newspaper 
advertising rates; and has admitted that it will operate its television station 
in the same way, the Commission was forced to grant this large preference 
to MBT. Yet the Commission erroneously ruled that this preference, as 
well as MBT's other preferences, were overshadowed by the very experi- 
ence which WHDH had obtained as a part of the offensive newspaper-radio 
combination, and that WHDH, solely because of this tainted experience, 
should receive the grant. So ruling, the Commission failed entirely to 
consider and evaluate the fact that WHDH's experience derived from its 
concentrated control'over other media. Indeed, the Commission read the 
policy against concentration of control over media of mass communication 
right out of the Act, for an applicant with such control over other media 
must, by definition, have substantial experience. If this tainted experience 
alone may counterbalance the negative effect of concentrated control, as 
well as other preferences for the newcomer who is without a broadcast 
record, then concentrated control becomes, not a negative factor, but the 
basis for a controlling preference. See Sunbeam Television Corp. v. F.C.C., 
__U.S. App. D.C. __, 243 F. 2d 26. 

2. It is settled law that an agency in an adjudicatory hearing must 
receive all competent, material, non-cumulative evidence bearing upon the 
issues which it has framed and upon which it purports to dispose of the 


proceeding. American Trucking Asso. v. U.S. , 326 U.S. 77; Beaumont 
Broadcasting Corp. v. F.C.C., 91 U.S. App. D.C. 111, 202 F. 2d 306. 
To refuse to admit such evidence is to deny a fair hearing. 

In this proceeding MBT and DuMont sought to have the Commission 
receive rebuttal testimony, showing defects in WHDH's proposals, consist- 


ing, first, of entirely new evidence about industry engineering standards, 
industry practice, and union practices applicable to the industry in Boston; 
and, secondly, of expert opinion testimony concerning the technical ade- 
quacy of WHDH's proposals, in the light of these standards. Although all 
of this testimony was plainly material, competent and non-cumulative, 

and although it bore significantly upon the adequacy of WHDH's proposals 
and the value of its experience, the Examiner excluded it, and the Commis- 


¢ 
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Sion affirmed the exclusion, ruling that it was itself an expert body which 
did not need to be informed by testimony concerning the matters covered. 
Yet the Commission then failed to use its expertise and did not evaluate the 
evidence. This exclusion violated MBT's right under the Communications 
Act to a fair comparative hearing, and violated the specific provisions of 
Sections 7(c) and (d) of the Administrative Procedure Act, 5/U.S.C. 1006 (c) 
and (d), and was reversible error. 

3. This Court has ruled that it is an abuse of discretion for the Com- 
mission to refuse, while it retains jurisdiction, to reopen its record to 
hear newly discovered evidence bearing significantly on critical compara- 
tive issues in a proceeding. The Enterprise Company v. F. C.C., supra; 
W. S. Butterfield Theaters v. F.C.C., supra. 

In this case MBT made a timely motion to introduce newly discovered 
evidence showing that WHDH, over a period of several years, had sought 
to suppress the direct competition to which the newspapers of WHDH's 
parent company, Herald-Traveler, were subject; and to that end had en- 
gaged in predatory practices violating the antitrust laws, including attempts 
to induce lending agencies to withdraw commitments to make loans to its 


competitor; and, further, that, after the close of the record in this proceed- 
ing, WHDH had threatened and asserted that if WHDH received the Channel 
5 award it would use it to drive Herald-Traveler's newspaper competitor, 


the Globe, out of business. 
This evidence goes to the heart of this case, for it bears directly on 
the critical diversification criterion and on the character and/fitness of 
WHDH and, therefore, it was an abuse of discretion and reversible error 
for the Commission to refuse to hear it. 
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ARGUMENT 


The Commission's Conclusion Fails to Satisfy the Administra- 
tive Procedure Act, and Violates the Communications Act Of 
1934 and the Decisions of This Court Setting Forth the Essen- 
tials to Valid Conclusions in Comparative Proceedings in that: 

(1) Many Ultimate Findings Are Not Rational Inferences From 
Basic Findings, (2) Many Basic Findings Are Totally Unsupported 
By the Evidence, (3) Neither Basic Nor Ultimate Findings Were 
Made With Respect to Many Material Differences Between the 
Applicants, and (4) The Conclusion Does Not Follow Rationally 
From the Ultimate Findings. 


The essentials to valid conclusions in administrative proceedings, 


particularly in comparative cases before the F.C.C., have been frequently 
stated by this Court: e.g., Johnston Broadcasting Co. v. F.C.C., supra; 
Plains Radio Broadcasting Co. v. F.C.C., supra; Sunbeam Television 


Corp. v. F.C.C., supra; Saginaw Broadcasting Co. v. F.C.C., 68 U.S. App. 
D.C. 282, 96 F. 2d 554, cert. den. 305 U.S. 613. 

The importance of these essentials has never been better illustrated 
than in this case. Though obscured behind a skillful facade of apparent 
reason, the Commission's decision, on the merits, is plainly wrong; a 
rational evaluation of the evidence would impel the conclusion that WHDH, 
which received the award, is one of the least, and certainly not the best, 
qualified applicant. In these terms the Commission's error is not the business of this 
Court. But the arbitrary manner in which the Commission exercised its 
function in reaching this erroneous result just as plainly is the very urgent 
business of this Court. 

The Commission's ultimate conclusion in this proceeding reduces to 
this: The public interest will best be served (R. 10, 134) by granting 
Boston's third and last commercial TV channel (R. 10,014) to WHDH (a 
corporation controlled by a group recently found to have violated the Sher- 
man Act (R. 10,021)) solely because WHDH has radio experience (R. 10, 134), 
despite the fact that it uses its two radio stations in Boston to promote the 
dominance of its three Boston newspapers (R. 10,022, 10,129); despite the 
fact that it will admittedly use its television station for ''. . .the best 


ll 


possible promotion of the Herald Traveler. . ." (Tr. 672; R. 10,022); 
and despite the fact that it found MBT to be substantially free from associa- 
tion with any other media of mass communication and to be preferred to 
WHDH with respect to three criteria (R. 10,112; 10,113; 10,/131) and equal 
to WHDH with respect to all other criteria except broadcast experience 
and record (R. 10,122; 10,123; 10,125; 10, 126). 

On the face of it, this conclusion is beyond the verge of the reason- 
able, and invites the most careful scrutiny of the basic and ultimate find- 
ings which were thrown up by the Commission in its efforts to support the 
result. As could be expected, such an inquiry yields up a catalogue of 
errors almost embarrassing in their plenitude. It is patently clear that 
this was not a reasoned decision, and this brief will show that the Commis- 
sion repeatedly failed to comply with the Johnston rules in reaching its 
final conclusion. 

A. The Commission Acted Arbitrarily in Evaluating 


The Inferior Operating Proposals of WHDH As 
Equal to those of MBT 


Because WHDH had radio experience which it contended fitted it par- 
ticularly for television, the most significant group of criteria for compara- 
tive evaluation in this proceeding was the group of five criteria dealing with 
television operation. These criteria are direct indications of the present 
skill of each applicant, and show how each may be expected to perform. 
Despite WHDH's radio experience, the Commission's ultimate finding was 
that there existed a standoff between WHDH and MBT with regard to each 
of these criteria. As will be shown in this subsection, however, the Com- 
mission acted arbitrarily and violated the Johnston rules in several par- 
ticulars in reaching this conclusion and thus deprived MBT of the prefer- 
ence to which it was entitled on the record. 

1. Studio Proposals. 

The way in which the Commission frustrated MBT's efforts to prove 

its actual superiority under the television operational criteria by arbitrarily 


* ‘The paramount requirement for a valid administrative decision is that it be “reasoned”: that the conclusion 
be rationally inferred from the ultimate findings; that the ultimate findings be a rational synthesis of the basic 
findings; and that the basic findings be derived rationally from the evidence. Where an agency abandons reason 
in any of these particulars, its action is arbitrary and without sanction in law. Section 402(c), Communications 
Act of 1934, as amended, 47 U.S.C. Sec. 402 (c); Section 10(e), Administrative Procedure Act, 5 U.S.C. 
Sec, 1009(e). 
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finding equality even though its basic findings showed clear MBT superior- 
ity, can be shown most readily with respect to studio proposals, which are 
largely a matter of simple, physical comparison. The Commission's basic 
findings, while not adequately reflecting the vast difference between MBT 
and WHDH established by the record, nevertheless vividly disclose MBT's 
marked superiority. (R. 10,063 - 10,065; 10,066- 10, 068) 

The Commission found that MBT plans a specially designed new 
building, described in detail in Finding 62 (R. 10,066), housing all proposed 
personnel and equipment. The largest of three studios will be triple the 
size of any studio inthe Boston area (R. 1352), and total studio floor space 
will be over twice that proposed by WHDH (R. 10,063 - 10,065; 10,066 - 
10,068). No testimony critical of MBT's studio and equipment proposal 
was offered by any applicant. The Commission, recognizing the worth of 
this proposal, found that: "The basic design of [MBT's] studio building 
incorporates features which will serve advanced television techniques in 
engineering, production, and administration." (R. 10,066). It found no 
defect in this proposal. 

By contrast, the Commission found that WHDH proposed to house its 
facilities partly at its newspaper plant, partly at its AM radio station sev- 
eral blocks away, and partly at a third, remote location; that its studios 
— at two different locations — are smaller than their counterparts proposed 
by MBT, and that they have "entrances not large enough to permit the entry 
of large equipment and props". (R. 10,063 - 10,064). 

In spite of the admitted fragmentation of WHDH's studio proposal, 
and its defects with respect to the most rudimentary essential -- accessi- 
bility to props -- the Commission found WHDH's proposal to be equal to 
the specially designed, unified, larger studio building proposed by MBT, 
with which neither the Commission nor any applicant found any fault what- 


ever (R. 10,125). Here is nothing less than a bald, unreasoned assertion 


that cramped studios, inaccessible to props, and located at a distance 
remote from management, technical and secretarial offices, are the equiv- 
alent of spacious studios of advanced design, integrated with all office and 
related space -- in short, that unequals are equal. Such an unexplained 
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and inexplicable finding of equivalence where significant differences were 
found is not rational and must be rejected as arbitrary. Plains Radio 
Broadcasting Co. v. F. C.C., supra. 

In addition, the Commission failed entirely to evaluate] evidence of 
other substantial defects in WHDH's studio proposals. The evidence 
showed, for example, that if WHDH's General Manager, McGrath, spends 
most of his time at the television studio, as he testified he will do (Tr. 
1,161), he will have to get along without his files, without a desk, without 
a telephone, without a secretary, and without an office, for none of these 
things is provided (R. 4601-4609). MBT offered expert testimony to estab- 
lish and evaluate these and other similar defects (see Part If of this brief), 
but the Commission sustained the Examiner's exclusion of this evidence 
(Tr. 3125-3126), indicating that it could evaluate them for itself on the 
record it had before it, as indeed it might have done had it exercised 
expert knowledge (R. 10,062; 10,063). But, although the Commission 
noted that". . . it is contended that [WHDH's] studios are/not properly 
planned from the standpoint of good operation, sufficient housing of person- 
nel, or proper traffic flow." (R. 10,062) it never did evaluate them. It 


said nothing more about these defects, 4 failing entirely to find whether they 
existed or not. This failure to evaluate for itself evidence of substantial 
difference between the applicants, after excluding expert testimony con- 
cerning these differences on the ground that it could and would evaluate 


them for itself, was also patently arbitrary and further reversible error. 
2. Equipment Proposals. 
This Court has frequently ruled that in a comparative proceeding the 
Commission must base its judgment on a contrast between applicants, tak- 
ing account of all differences, not plainly insubstantial, between the opera- 
tional proposals made by applicants. E.g., Johnston Broadcasting Co. v. 
F.C.C., supra. It may not ignore a proposal for defective equipment 
merely because the applicant might correct it. As this Court stated in 
W. S. Butterfield Theaters v. F.C.C., 99 U.S. App. D.C. 71, 78, 237 F.2d 


—_—— 
In conclusion 53 (R. 10,125), the Commission found that an allegation of insufficient space for color 

telecasting was disproved. It made no finding whatsoever as to the other alleged WHDH studio defects, such 

as those conceming traffic flow. 


552, 559, 


"It may be that a hearing would substantiate the Commis- 
sion's conclusion that the two studio buildings are not sig- 
nificantly different. Until then, however, that conclusion 
is baseless. It certainly cannot be supported by WJR's 
naked promise \to repair whatever deficiencies may appear. 
These comparative contests must turn upon concrete pro- 
posals tested through the hearing process, not upon facile, 
untested after-thoughts. " * ; 


In its affirmative case WHDH proposed substantially all color equip- 
ment (R. 10,064), proposing to broadcast all programs in color except 
films, remotes and news programs (R. 10,064). At the hearing MBT and 
DuMont offered expert testimony (Tr. 3101, 3131) to prove that substantial 
defects existed in the color equipment proposed by WHDH, and that such 
defects would make adequate color operations impossible because, for 
instance, the amount of lighting equipment proposed was insufficient to 
enable cameras to pick up a clear image, the maximum current capacity 
of the cable proposed was so low that cameras and lighting equipment 
would not be able to draw the current essential for their operation, and the 
circuit breakers proposed had capacities so low that available current to 
the lighting equipment would be reduced even further below the minimum 
essential amount (see part # of this brief, infra). This testimony was 
excluded (Tr. 3105, 3132), the Examiner and the Commission again assert- 
ing that they could determine on the basis of their own expert knowledge 
whether there were defects in WHDH's equipment proposals and what effect 
any such defects would have. (R. 10,063). While objecting to this exclu- 
sion (see part If of this brief, infra) MBT urged the Examiner and the 
Commission to act as experts, as they said they would, and evaluate the 
evidence put in the record by WHDH with respect to its proposed equipment 
(R. 7587-7588) and make appropriate findings regarding the defects. The 
Commission, nevertheless, while approving the Examiner's exclusionary 
ruling, refrained from making findings concerning the defects, merely 


summarizing in its finding what equipment was proposed. (R. 10,064). 


Emphasis supplied. Throughout this brief, emphasis will be supplied in quoted passages unless otherwise 
indicated. 
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In seeking to justify this refusal to exercise its basic fact finding 


function, the Commission took the unreasoned position that w 
proposed color equipment is defective is immaterial (despite 


hether WHDH's 
the fact that 


almost all of WHDH's programming will be in color and that defects would 
lead to defective broadcasting), first, because WHDH is being given no pre- 


ference for proposing color (R. 10,125) and, secondly, because the defects, 


though operationally significant, are "minor" in the sense that they could 


be corrected at comparatively little cost (R. 10, 125). . 
This ruling plainly violated the Johnston and the Plains 
sions. If defects in WHDH's color equipment are immaterial 


operation gains no preference, then any applicant could extra 


Radio deci- 


— 


because color 


ct his equip- 


ment proposals from the area of comparison merely by proposing color. 


And to say that defects are immaterial because capable of being corrected, 


is to make the comparative proceeding a sham, for any defe 


ive proposal 


c 
might be corrected at feasible cost, once the defect is sees during 


the hearing process. 


Here, there is not even a "naked promise" by WHDH 


to correct defects, but merely the Commission's own gratuitous "after- 
thought" about what WHDH, enlightened not by its own radio experience but 
by MBT's evaluation of its equipment, might conceivably decide to do here- 


after. 


The Commission, in refusing to decide whether WHDH's equipment 


proposals were defective, abdicated one of its most important functions 


-- that of finding the facts. 
3. Program Policies and Program Proposals. 


Its decision, therefore, must be 


reversed. 


It is settled law that the Commission may not contrast the program 


policies and program proposals of one applicant with those of 


another with- 


out knowing in detail what the policies and proposals of both applicants are. 


Thus, a contrast of program policies cannot be made without 


definite infor- 


In Conclusion 53 (R. 10,125) the Commission, after making this ruling about alleged defects in WHDH's 


equipment proposals, discussed a few of many alleged defects in WHDH's studio proposals 
evidence showed these studio defects not to exist. Thus, the Commission did make a fin 
its own expertise and without the benefit of the evidence offered by MBT and excluded by 


about a few alleged studio defects. The Commission concluded with the statement - "These 
.” Although the statement, in context, is syntactically ambiguous, the subject - 


stand disproved . 


stating that the 
ing (on the basis of 
the Commission ) 
matters therefore 


“These matters" - must he.taken-to refer only to the alleged studio defects and not:‘the equipment defects, for 
the Commission had just pointedly refrained from any finding about whether the alleged equipment defects 


were proved or disproved, If the sentence was intended as a finding that the alleged equi 
disproved it is patently arbitrary, since it is specifically predicated only on the observati 
if they do exist, might be remedied by the purchase of new or additional equipment. 


ment defects were 
in that such defects, 
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mation as to the intentions of each applicant concerning network affiliation, 
which this Court has called a matter of "paramount importance". Allen- 
town Broadcasting Corp. v. F.C.C., 94 U.S. App. D.C. 353, 358; 222 Fed. 
781, 786. And a contrast between program proposals requires detailed 
program schedules from each applicant, for, as this Court has said, 


"[ proposed programming] is a comparative consideration, 
and the question is not whether the applicant will present a 
well-rounded program but whether its proposals will better 
serve the public interest than will those of another applicant. 
How can a conclusion be reached as to which proposal is 
better, if the nature of one of them is not known?” Plains 


Radio Broadcasting Co. v. F.C.C., 85 U.S. App. D.C. 48, 
51; 175 F. 2d 359, 362. See also American Broadcasting 
Co. v. F.C.C., supra. 


MBT, believing network coverage to be vital, committed itself un- 
qualifiedly, as the Commission found, to seek affiliation (R. 10,122) and 
submitted a schedule showing what programs it would carry in a typical 
week if successful in getting a network affiliation (R. 1173) and a second 
schedule showing what programs it would carry if a network affiliation was 
not available (R. 1174). WHDH, apparently concerned neither with assur- 
ing a network outlet nor with maximizing local programming, but intent 
upon operating its station so as to promote the Herald-Traveler newspapers 
(Tr. 668) vacillated and equivocated to such an extent that it is utterly im- 
possible to tell what its policy vis-a-vis network affiliation really is. 
WHDH began by proclaiming itself an "independent station" and submitted 
only a non-network schedule (R. 4760). Then its President, Mr. Choate, 
testified that it probably would accept an affiliation with NBC or CBS, but 
probably not with ABC (Tr. 621-625). But the fog settled in again when 
WHDE, in its Rebuttal and Conclusions, asserted that it had"'. . . come 
forward with a program proposal which is not based on network affiliation. " 
(R. 5346). Recognizing this lack of policy, the Commission did not make 
any finding as to whether WHDH would seek network affiliation. And, of 
course, it could have|no idea, and made no finding, about what WHDH's 
programming would be if it did in fact affiliate with a network. 

But despite its inability to find the critical facts about WHDH's inten- 
tion, and hence without determining either absolutely or as compared to 
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MBT's proposal whether WHDH's policy or lack of policy with respect to 
affiliation would serve the public interest, the Commission, Violating this 
Court's rulings in the Plains Radio and Allentown cases, and| violating its 
own policy as expressed in James A. Noe, 3 RR 1821, 1826c, para. 3, 
purported to draw the comparative conclusion that WHDH's program policy 
was equal to that of MBT's (R. 10,123), and that its proposed programming 
achieved "overall balance" (R. 10,123), and was equal to that of MBT (R. 10, 125). 
The Commission reached these conclusions of equality between a 
specific policy and an unfilled policy void despite the fact that Boston 
presently has only two commercial TV channels, and Channel 5 is the last 
assigned to it (R. 10,014), and therefore no question of program policy 
loomed so large as whether applicants would afford access to) the third 
major network, or rely on non-network programming entirely. And the 
expressed ground for the Commission's refusal to exercise its judgment 
was the unsound proposition that questions about network affiliation are 
matters for "appropriate management discretion" (R. 10, 123). 
Even had the record established and the Commission found that WHDH 
intended a non-network operation, the Commission's ultimate finding of 
equality would still be error. The Commission could not logically find 
program policies equal, in the face of contrasting proposals concerning 


affiliation, without exercising its own judgment to determine whether a 
SSS 


network or non-network operation would best serve the public] interest in 
this case, or whether, in this instance, each would serve equally well. In 
leaving this vital matter, without review, to "management discretion", the 
Commission twisted the discretion management necessarily exercises in 
framing proposals for the Commission's consideration into a discretion to 
withhold its plans altogether, both from the Commission's view and from 
the searching test of the scrutiny of other applicants. 
Furthermore, the Commission has already made it clear that in the 
public interest, access to a third network should be given to every major 
market wherever possible. American Broadcasting - Paramount Theaters, 
Inc. , 13 RR 1248. In the light of this policy it was arbitrary of the Commis- 
sion in this case to foreclose Boston from enjoying the service of a third 
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network, or even to take the risk that Boston would be so foreclosed by 
allowing WHDH to decide the matter later, in its own interest, and without 
Commission review. 

In dealing with program proposals, moreover, the Commission was 
again arbitrary in refusing to evaluate comparatively the evidence which it 
did have before it. The evidence and the basic findings showed vast dif- 
ferences between the applicants. While the proposal of MBT to do a path- 
breaking job of nation-wide significance in demonstrating the possibilities 
of educational programs on a commercial station (R. 1243 - 1265) was 
obviously developed at the cost of prolonged, painstaking and imaginative 
effort, WHDH's proposal to concentrate on films during the vital evening 
hours from 6:30 to 11:30 (R. 4796 - 4933) was obviously born of a narrow- 
gauged commercialism. MBT went to inordinate effort to develop program 
proposals in the public interest, relying on the expectation that they would 
be contrasted in detail (as the rules governing comparative proceedings 
require that they be) with those of other applicants. But the Commission 
again literally abdicated, saying: "These are judgments which are appro- 


priately left to licensee discretion, beyond determining, as we do here, 
that attentiveness is shown in each of the several areas." (R. 10,124). 
This failure to compare substantial differences between MBT and WHDH 
indicated by evidence advanced by MBT violated a fundamental requirement 


of a valid decision in a comparative hearing, and was therefore arbitrary. 


4. Staff Proposals. 


The Commission concluded with respect to staff proposals that there 
are". . . no differences of significance in this area of comparison." 
(R. 10,126). However, in its entire discussion supporting this conclusion 
(see Concl. 55-60; R. 10,125 - 10,126) no comparisons are made. Further- 
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more, the Commission ignored evidence showing substantial differences 
between MBT and WHDH upon which comparisons should have been made. 
This evidence, as expressed in the Commission's own findings, showed 
(a) that MBT proposed a total staff of 136 to 140 full time officers, super- 
visory personnel and employees (R. 10,078), and (b) that WHDH proposed 
a total staff of 84 full time and 18 part time personnel (R. 10, 070). The 
Commission did not explain or evaluate these differences. The only reason 
given for the conclusion of equality is that the staff proposaljof ". . . each 
[applicant] is fully adequate to effectuate its operational proposals. " 

(R. 10,126). Thus, the Commission, having neither contrasted the pro- 
posals one with another nor explained its failure to do so, nor having even 
determined, comparatively, whether any applicant was better than "ade- 
quate, " went about its task like a lazy school teacher who reads examina- 
tions only with enough care to see whether each student passed or failed, 
but who makes no effort to separate the "A's from the "B"s and the "C's, 
This Court has often emphasized the imperative need for compara- 
tive consideration. In Johnston Broadcasting Co. v. F.C.C.|, this Court 
said, (85 U.S. App. D.C. 40, 45; 175 F. 2d 351, 356): 


"A choice between two applicants involves more than the 
bare qualifications of each applicant. It involves a compari- 
son of characteristics. Both Aand B may be qualified,| but 


if a choice must be made, the question is which is the better 


qualified." 


In refusing to evaluate comparatively in this case the Commission 
has committed error and its decision must be reversed. 
But here too the Commission committed the additional reversible 
error of refusing to evaluate evidence showing that WHDH's staff proposals 

were actually inadequate in several respects. WHDH's proposal, for 
instance, (R. 4402 - 4443), shows that it will have only (a) nine supervisory 
employees, six having joint radio responsibilities, (b) no new salesman 
(Tr. 817) and no national sales manager, (c) no art department, (d) no 
executive producer and a combined radio-television program director, and 
(e) a secretarial staff of only five. But the industry standards -- which 
MBT sought to prove (see part If, infra, p. 37 ) by expert testimony and 
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which the Examiner (Tr. 3125, 3128) and the Commission, as an expert 
tribunal ruled it didn't need* -- establish that all of these assignments are 
far below minimum requirements. Although MBT requested the Commis- 
sion to make findings on these matters (R. 7569-7577), the decision is 
entirely devoid of any indication that the Commission employed its expert 


knowledge to determine whether or not the defects exist as alleged. 


B. The Commission Acted Arbitrarily In Evaluating 
WHDH's Conspicuously Weak Showing On the Scores 
of Integration Of Ownership With Management and 
Civic Participation Of Principals As Equal to MBT's 
Extraordinary Showing on Both Scores. 


1. Integration of Ownership with Management 

The basic findings and evidence concerning integration show that 
MBT"s two largest stockholders, Mr. Steinert, who owns personally or 
through his company, 18.96% of MBT's stock (R. 10,036) and Mr. Purcell, 
who owns or has an option to purchase 5% of MBT's stock (R. 10,036) will 
be its full-time President and its full-time Executive Vice President and 
General Manager, respectively. (R. 10,036, 10,039). Moreover, all of 
MBT's other officers and directors have stockholdings aggregating 18. 43% 
of MBT's stock. (R. 10,036). Thus, its officers and directors combined 
own (including options) 43.39% of MBT's stock, its directors accounting 
for a total of 35.83% (R. 696). By contrast, the findings show that WHDH's 
controlling owner, Sidney W. Winslow, Jr., who controls Herald-Traveler 
(WHDH's parent corporation) and votes all of WHDH's stock (R. 10,015, 
10,019, 10,020) will not participate in management at all (R. 10,020); that 
only two of its officers and directors, Robert B. Choate and Francis A. 
Wood, own any equity interest in Herald-Traveler, their interests amount- 
ing to 1.5% and .0025%, respectively. (Tr. 620, 621). 

The ultimate finding of equivalence on these basic findings is plainly 
arbitrary. The Commission went to some lengths to justify the findings, 
but has failed to set forth any reasoned basis for it, either in law or in fact. 
Rather, in its effort'to explain, the Commission disclosed that it unlawfully 

There is no specific ruling in the Commission's decision sustaining the exclusion of evidence conceming 


staff proposals, The Commission's only discussion of the exclusions appears in its findings regarding studio 
and equipment proposals (R. 10,063). 
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failed to weigh some, and ignored other significant basic findings and evi- 
dence. 

The first of these errors by the Commission was its ruling that the 
4.98% stock option interest of MBT's Executive Vice President andGeneral 
Manager, Mr. Purcell, ". . . may not be weighed. . ." in evaluating 
integration of ownership with management (R. 10,117). That ruling was 
obviously in error for the law is settled by The Enterprise Company v. 
F.C.C., supra, that stock option rights must be considered|as ownership 
rights giving a voice in management where ownership is pertinent under 
a comparative criterion; and that rule is especially appropriate here where 
the option price of $50 per share (R. 688) will permit Mr. Purcell to be- 
come a 5% owner of Channel 5 in Boston at a total cost of $15,000 (300 
shares at $50 per share) making it unthinkable that he would/not exercise 
his option right. And in a case where an applicant might have been found 


less likely to be able to rely on future acts of its principals than in a favor- 
able stock option case, Columbia Empire Telecasters v. F. C. C., 97 U.S. 


App. D.C. 112, 228 F. 2d 459, this Court sustained the Commission's 
ruling that an applicant was financially qualified where its qualification 
depended on a bank loan being guaranteed at some time in the future by the 
principals of the applicant. The Commission determined that, since it 
would be in the interest of the principals of the successful applicant to give 
these guarantees, it would be proper to count the loan as an accomplished 
fact. This Court affirmed on the ground the Commission had acted law- 
fully and logically. Surely Mr. Purcell's favorable option right is an 
a fortiori case. 
The second error leading to the arbitrary finding of equivalence is 
that the Commission's ultimate finding (R. 10,117) -- that WHDH's integra- 
tion is". . . more promising [than that of MBT] in the detail of what 
would be done. . . ' -- is rationally consistent neither with the basic 
findings nor the evidence. The basic findings are at least as definitive 
regarding the detail of what Mr. Steinert, MBT’s largest stackholder and 
President, will do (R. 10,037) as they are regarding what Mr. Choate, 
WHDH's minority stockholder and President, will do (R. 10,015 - 10,016). 


22 


Surely there is no open question regarding the detail of what Mr. Purcell, 
MBT's stockholder, Executive Vice President and General Manager will 
do (R. 10,038 - 10,039). Plainly, what Mr. Hunter and Mr. Clark will do 
(R. 10,039 - 10,040) are set forth both in the basic findings and in the evi- 
dence with fully as much detail as are the duties of WHDH's Mr. Wood. 
(R. 10,018). Because of these errors, the Commission's decision must 
be reversed. 

2. Civic Participation of Principals. 

Nothing in its decision discloses the length to which the Commission 
went to inflate beyond reason the showing of WHDH and to depreciate that 
of MBT than does its treatment of the civic participation criterion. 

The Commission's basic findings show all of MBT's officers and 
directors to be civic leaders (R. 10,037 - 10,044). In'addition, the evi- 
dence shows that one or more of MBT's officers, directors or stockholders 
is presently a trustee, director, officer or (in the case of teaching institu- 
tions) a faculty member of each of twenty-four leading hospitals (R. 1076); 
each of twenty leading colleges and universities (R. 1090); each of ninety- 
seven non-profit social agencies (R. 1077 - 1080); and each of twenty-two 


non-profit cultural agencies (R. 1091), most of which are in the Boston 


area. Forty-seven have held executive (not mere fund-soliciting) posts 

in the United Community services, and four have devoted a full year to the 
distinguished but demanding position of General Chairman of Metropolitan 
Boston's Red Feather campaign (R. 1081 - 1089). 

WHODH, by contrast, shows no civic record on behalf of any of the 
officers, directors or stockholders of the parent Herald-Traveler, other 
than Mr. Choate, and shows civic records on behalf of only three of its 
own officers (R. 10,013 - 10,019). Only that of Mr. Choate even remotely 
compares with that of any one of MBT's officers or directors, and his 
involves few instances of continuing civic responsibility (R. 10,015 - 
10,016). By contrast, for instance, with that of Mr. Steinert, MBT's presi- 
dent, who, "for the past ten years. . . [has] devoted one-half of his 
time to these activities" (R. 10,037), even Mr. Choate's record isa 
modest one. 
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Though the Commission's basic findings adequately reflect the record 
evidence on all these matters, when the Commission purported to evaluate 

the facts in its ultimate findings, it merely said: 


"MBT, with respect to most of its principals, has demon- 
strated active civic records; in the case of Mr. Steinert an 
outstanding record is shown, and Messrs. Foley and Mc- 
Donald have been very active in civic matters." (R. 10,112). 


It made no reference to, and apparently gave no weight to the records of 
MBT officers and directors Hunter, Clark, Hoag, Fitzgerald, Laughlin, 
Preston and Rowland, all of whom have records equal to or superior to 
that of Mr. Choate and two of whom have served as General |Chairman of 
Metropolitan Boston's Red Feather campaign, the most demanding civic 
position in the city. (R. 10,037 - 10,040). Instead of according MBT the 
substantial preference rationally required, it grudgingly and unreasonably 
granted a minimal "some preference" (R. 10,112), set off by a laudatory 
discussion of Mr. Choate (R. 10,111 - 10,112) and parsimonious reference 
to but three of MBT's numerous officers and directors with records at 
least as impressive as that of Mr. Choate (R. 10,112). 

The Commission has rightly designated civic participation as a 
criterion of comparison and it has no license to be high-handed and arbi- 
trary in characterizing the evidence. 

C. The Commission Acted Arbitrarily In Making Its 

Ultimate Findings Granting Preferences to WHDH 


Over MBT On The Scores of Broadcast Record 
and Broadcast Experience. 


The Commission dealt with factors of broadcast experience under 
two headings: the past broadcast records of the applicants, |and the broad- 
casting experience of the applicants' principals. Under the first heading 
it concluded that "WHDH . . . must be accorded a substantial preference" 


over MBT - the latter, of course, having no record at all to| be considered 
(R. 10,120). Under the second heading it concluded that "the preference 
[of WHDH over MBT] is significant" (R. 10,116). These were the only 
preferences over MBT which WHDH received. They became, ultimately, 
the controlling factors in the decision in its favor (R. 10,133 - 10,134). 
As will be shown in Section D. infra, p. 27, the main error of the 
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Commission lay in its failure, in evaluating the experience criteria, to 
take into account other decisional factors. In this section, however, it 
will be established that the Commission was arbitrary also, independently 
of other factors, in jthe way in which it evaluated WHDH's experience in 
comparison with MBT's, for as to several significant matters it ignored 
substantial evidence and many of its own basic findings unfavorable to 
WHDH and ignored other evidence and findings favorable to MBT. 

1. Broadcast Record. 

The Commission arbitrarily ignored evidence of joint radio-newspaper 
promotion and anti-competitive behavior by WHDH. The managing head of 
WHDH, Mr. Choate|, testified that he had run the Herald-Traveler radio 
stations "as an adjunct" of the Herald-Traveler newspaper (Tr. 659). The 
record shows that this included free advertising of the newspapers on the 
radio station (R. 10,023) and forcing combination sales of radio and news- 
paper joint advertising. (R. 10,128 - 10,129). Moreover, Mr. Choate 
unqualifiedly stated: "We will adapt the programming of the TV station to 
the best possible promotion of the Herald-Traveler where it is feasible to 
do so." (Tr. 672; R. 10,022). These open admissions of the use of a pub- 
lic trust to promote an extraneous private interest, and open announcement 
of intention to continue to do so, not only disentitled WHDH to any credit 
on the score of broadcast record but operated as a positive disqualification. 
The Commission noted (R. 10,022) and discounted (R. 10,129) Mr. Choate's 
testimony in dealing) with diversification of media of mass communication. 
But in according WHDH a "significant preference" on the ground of broad- 
cast record it totally ignored his damaging admissions: This was an arbi- 
trary disregard of manifestly relevant evidence. 

Moreover, evidence as to WHDH's unsavory competitive practices 


was not the only evidence ignored. The Commission also arbitrarily ig- 
nored incontrovertible evidence that WHDH-AM had consistently failed in 
the past to honor its promises to the Commission. The record showed 
that WHDH-AM, in its renewal applications, had represented to the Com- 
mission that it would not exceed the industry-approved standard of three 
one-minute commercial spot announcements per quarter hour period and 
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that it would normally confine itself to two such announcements. é 1239- 
1240). But the Commission's own basic findings respecting) broadcast 
record show that '"". . . WHDH, on occasion, has broadcast more than 
three commercial spot announcements within a quarter-hour time segment." 
(R. 10,026). The qualification contained in this statement is misleading, 
for*the underlying evidence disclosed that the "occasions" were not only 
frequent but daily (R. 1892-1893; 2096-2103). The Commission treated 
the aspect of this evidence dealing with the frequency of spot announcements 
as relevant to a charge of "over-commercialization", and as to this charge 
discounted it (R. 10,118 - 10,120). But the Commission totally disregarded 
its own findings concerning WHDH representations concerning its policy on 
spot announcements, and hence failed entirely to evaluate whether WHDH 
could be depended upon to carry out its proposals, even though it stated 
itself that an applicant's past recordis". . . as persuasive evidence as 
can be marshalled. . .'' concerning the likelihood that its present pro- 
posals will be effectuated (R. 10,118). This was irrational and hence 
arbitrary and unlawful. 
2. Broadcast Experience of Principals. 
The Commission's ultimate findings about broadcast experience 
were that WHDH was entitled to credit for the experience of|five men 
(Choate, Talmadge, Wood, O'Connell, and, most significantly, McGrath), 
while MBT was entitled to credit for the experience of only one (Purcell); 
that Purcell's experience was not of the quality of that of hig opposite 
number, McGrath; and that for these reasons WHDH was entitled to a sig- 
nificant overall preference over MBT (R. 10,114 - 10,116). 
This conclusion was arbitrary and irrational for the following reasons: 
First; Except for the unacted upon assertion that". |. . account is 
taken of the fact, that the experience shown by [WHDH] traces to aural 
broadcasting rather than visual broadcasting, . . . ." (R.)/ 10,114), the 
Commission ignored (R. 10,114 - 10,116) the fact that none|of the WHDH 
personnel has had any experience in full-time television station manage- 
ment, and that, indeed, apart from a short period spent by McGrath doing 
television work while in the employ of a radio station, none has had any 


television experience whatever. (R. 10,015 - 10,018). 
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Second: The Commission ignored (R. 10,114 - 10,116) its own basic 
findings that none of the five WHDH executives mentioned would devote his 
full time to the television station, and that all but McGrath would be pre- 
occupied not only with the Herald-Traveler radio stations but with the 
Herald-Traveler newspaper as well (R. 10,015 - 10,018). 

Third: The Commission ignored (R. 10,114 - 10,116) its own basic 
findings that Talmadge, Wood and O'Connell, who are Treasurer, Assist- 
ant Treasurer, and Assistant Business Manager of the Herald-Traveler, 
respectively, were not shown to have had any experience even in radio 
except as directors of the Herald-Traveler's subsidiary radio corporation 
(R. 10,108), and that as directors, according to the Commission's own 
basic finding (R. 10,016), they were wholly subservient to Choate. To 
give WHDH credit for the "directorial experience" of these dummy direc- 
tors was, indeed, to scrape the bottom of the barrel. 

Fourth: In evaluating the experience of MBT's officers, the Com- 
mission ignored the twelve years of valuable radio and television exper- 
ience of MBT's Chief Engineer, George R. Townsend (R. 1385-1386; 
10,079). Though in its basic findings the Commission noted that Mr. 
Townsend had been retained as MBT's Chief Engineer (R. 10,079), in its 
ultimate finding it referred to Mr. Townsend as a "stockholder" only 
rather than as an important full-time executive, and indicated that inas- 
much as he was a small stockholder merely, his experience could not be 
weighed (R. 10,115)*. Similarly, the Commission ignored, by the sheer 
caprice of flat omission, the even longer radio and television experience 
and nation-wide reputation of Richard P. Doherty, MBT's television and 
management consultant (R. 1380-1384; 10,079); and MBT's consultant 
contract which makes available to it the experience of the television per- 
sonnel of UHF Station WWLP in Springfield, an MBT stockholder (R. 1379 
10,079). 

Fifth: In treating Mr. Purcell's twenty-four years of responsible 
broadcast experience, eight of it in television, including four years 


——— 
* The Commission could not have been ruling that although Townsend was an executive he could not be 
given experience credit because his stockholding was small, for it gave extensive credit to WHDH for the 
experience of McGrath (R. 10,114) as an executive although he holds no equity interest at all (R. 10,017- 
10,018). It is obvious that the Commission, when making its ultimate finding, simply forgot that Townsend 
was an executive and supposed erroneously that he was only a stockholder, 
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directing the operations of a major-market television station (R. 10,038 - 
10,039) as "less impressive" (R. 10,116) than that of Mr. McGrath's twenty- 
five years of experience in radio alone (save for a short period of tangential 
connection with television) (R. 10,016 - 10,018), the Commission disregard- 
ed facts which it has previously noticed itself concerning the|vast difference 
between problems of radio and television (e.g. , Sacramento Broadcasters, 
Inc., 10 RR 615, 642h, Para. 60; aff'd. 98 U.S. App. D.C. 394, 236 F. 2d 
689), and departed without explanation from its previously settled policy of 


according greater weight to television experience than to radio experience 
in a television case (e.g. , Radio Station KFH Co., 11 RR1, 112, Para. 22). 
Sixth: Perhaps most significant of all, the Commission's conclusion 


was reached without evaluation or account of the most impressive evidence 
which the record contained concerning the actual quality of the experience 

of the respective applicants. Although MBT should actually have been pre- 
ferred to WHDH on the television operational criteria,(see, Supra, p. 11-20), 
even on the basis of the Commission's own ultimate findings WHDH, despite 
its vaunted "experience", had failed entirely to show the slightest super- 
iority over MBT under any single one of the five television operational 
criteria (R. 10,121-10,126). To give WHDH, in these circumstances, not 
only a "significant" but a controlling preference on the basis of "experience" 
was a defiance of all reason. To do so while at the same time refusing to 
evaluate comparatively the technical details of MBT's meticulously pre- 
pared and probably superior studio and equipment, staff and management, 
and programming proposals, was a denial of fair play and of the most 
elemental demands of justice. 


D. The Commission Acted Arbitrarily and Violated The 
Policy of The Act in Holding That The Experience Of 
WHDH, Which Was Derived From Its Overly Concen- 
trated Control Of Media Of Mass Communication, Qut- 
weighed MBT's Conceded Superiority On The Score Of 
Diversification Of The Media Of Mass Communication, 
As Well as MBT's Other Preferences. 


Even had the preferences accorded WHDH on broadcast record and 
experience been in accordance with the evidence and findings|(which, as 
was established in Section C, above, they were not), the Commission's 
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decision would still be arbitrary, for it is internally inconsistent. The 
Commission, in substance, held that in a contest for a television permit 
between WHDH, an entrenched newspaper-radio combination, and MBT, 
an applicant without significant connection with other media of mass com- 
munication, WHDH was preferable solely because of the broadcast record 
and experience it accumulated as a by-product of its entrenched position. 
The result of this ruling is that the tainted experience of WHDH - derived 
solely from its concentrated control of other media - outweighs not only 
the offensive concentration, of which it is a part, but other preferences 
accorded to MBT as well. In short, concentrated control, because of its 
experience component, is made, not a negative factor, but the basis for 
a controlling preference. Moreover, in making this arbitrary ruling, the 
Commission did not|even consider and evaluate the fact that WHDH's 
experience derived entirely from its offensive concentration. In evaluat- 
ing WHDH's experience, it altogether ignored its own findings respecting 
concentration. If the policy underlying the diversification criterion, which 
derives from Sections 303(g), 308(a), 309 (a) and 313 of the Communica- 
tions Act, is to have a shred of meaning, the Commission's treatment of 
the criterion in this case must be held to have been erroneous, both as a 
matter of reason and as a matter of law. 

As this Court recently reminded the Commission, "' . . . while 
lack of experience is cured with time, lack of diversification is not.' 66 
Y.L.J. 377," and hence, in evaluating experience the Commission must 
consider whether that experience arises from concentrated control, itself 
a negative factor. Sunbeam Television Corp. v. F.C.C., __ U.S. App. 
D.C. __, 243 F. 2d 26, 29. It must be remembered, further, that both 
broadcast background and diversification of control of communication media 
are simply guides in the application of the ultimate touchstone of the "public 


interest, convenience, and necessity". (Section 309(a), Communications 
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Act of 1934, as amended, 47 U.S.C. 309(a)). MBT's lack of experience, 
if any, was the lack of experience of men with a record of unbroken success 
in every business and professional activity to which they had set their hand 
(R. 10, 037-10, 045) and with a record in this very case of matching point 
for point, even by the Commission's own findings, the operational pro- 
posals of WHDH (R. 10,121, 10,126). It cannot with reason be concluded 
that the public interest is more seriously concerned with a defect so tran- 
sient and tenuous as lack of specific .experience in radio, which has been 
no handicap in preparing proposals, than it is with the incurable defect of 
concentration of several media of mass communication under a single owner. 
Hence, in concluding that WHDH's experience, derived from overly con- 
centrated control over other media, outweighed both the negative effect of 
such undesirable concentration and other preferences for MBT, the Com- 
mission erred not only by igonoring its own findings about the nature of the 
experience but erred also by reaching an arbitrary conclusion which could 
not be supported even if the Commission had purported to consider all of 
its findings. 

It is quite evident, moreover, that the Commission fell into this error 
because it erroneously ruled that it had no power to draw an! adverse in- 
ference from ownership alone of numerous mass media. The Commission, 
after noting that WHDH's proposal is one for the addition of a VHF tele- 
vision station to a combination of three newspapers, an AM radio station, 
and an FM radio station, said: 


"The possibilities of a tendency toward concentration which might 
otherwise be inherent therein - no implication of monopoly or 
illegal combination is intended - are discounted in large measure 
by the abundant competitive media which are to be found in this 


area. Thus, from the WHDH ownership and associations alone 


may be drawn no disturbing elements of concentration,| though of 


course a Significant diversification problem exists in dther aspects." 


(R. 10, 128).* 
The Commission was here ruling either, (1) that ownership alone of a 
combination of media of mass communication may never, absent monopolis- 


The “other aspects”, it is clear from the context, concemed undesirable competitive practices. 
(R. 10, 128-10, 130). 


30 
tic practices, be the basis for an adverse diversification finding, or (2) 
that on this record the extent of the Herald-Traveler's combination cannot 
be the basis for an adverse finding since there are “abundant” competing 
media in Boston. Both propositions are clearly wrong as matters of law, 
and the second in any event was misapplied. 

First, the policy against over-concentration of media of mass 
communications is not a mere reflection of goals embodied in the antitrust 
laws. It is concerned also with preserving the number of independent out- 
lets for ideas and views. The Commission has long taken the position that 
concentration of ownership of such outlets is, of itself, a factor to be 
given weight in comparative proceedings. E.g. McClatchy Broadcasting Co. 
9 RR 1190; Bamberger Broadcasting Service, 3 RR 914; Oregon Television, 
Inc. 9 RR 1401; Tampa Times Co., 10 RR 77. This Court has repeatedly 
upheld the Commission, without regard to whether the applicant was shown 


to have used such ownership in an anticompetitive manner. McClatchy 


Broadcasting v. F. C. C., 99 U.S. App. D.C. 195, 239 F.2d 15. Scripps- 
Howard Radio v. F. C. C., 89 U.S. App. D.C. 13, 189 F. 2d 677. 
Secondly, the proposition that the presence of "abundant" competing 


media renders extensive multiple ownership of mass communications media 
harmless involves the unsound premise that it is only relative concentration 
with which the Commission may be concerned, and that high absolute con- 
centration may not warrant an adverse finding. But even in the antitrust 
field a high absolute control of resources in a market may be critical. Cf. 
Standard Oil of California v. United States, 337 U.S. 293. Surely, the pub- 
lic interest in freedom of circulation of ideas merits as much, if not more, 
protection than the public interest in freedom from economic abuse. If 
there are only a few competitors, there may nevertheless be a fully com- 
petitive price. But abundant independent media, not just afew, are 
absolutely essential as sources of opinion and ideas. As Judge Hand aptly 
said in United States |v. Associated Press, 52 F.Supp. 362, 372: 


"(T]he dissemination of news from as many different 
sources, and with as many different facets and colors 
as is possible [is] ...one of the most vital of all general 
interests. ....That interest is closely akin to, if indeed 
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it is not the same as, the interest protected by the 
First Amendment; ..." 
Indeed, the dangers from reducing the sources from which news is 
disseminated as well as the threat to competitive conditions (in the econo- 
mic sense) of too-powerful newspaper ownership, and the Commission's 
failure to appreciate either danger are both vividly disclosed in this very 
proceeding. For instance, the principal news discussion program proposed 
by WHDH will feature the views of the Herald-Traveler newspaper commen- 
tators (Tr. 970-973). Furthermore, since the inception of the proceeding, 
the Boston Post has succumbed to the economic pressures which threaten 
newspapers everywhere. (R. 10,013). This leaves only four separate 
newspaper ownerships in metropolitan Boston of which only one, the Boston 
Globe, competes in the general family newspaper field with the Herald- 
Traveler papers. (R. 10, 128). 7 The merger of these two would leave no 
real competition whatever in this field, and would cut down substantially 
on the variety of news sources available in Boston. Yet, in|the petitions 
to reopen these proceedings, it was alleged (R. 5708-5714; 9260-9270) and 
admitted (R. 5741-5748) that the Herald-Traveler had actively sought to 
bring about just such a merger with the Globe. In denying the petitions, 
the Commission ruled that these merger discussions were not sinister. 
(R. 10,009). And it held that the new facts concerning the attempted mer- 
ger would not add significantly to the evidence already before it (R. 10, 009). 
So ruling, the Commission proved its insensitivity to the considerations of 
policy underlying the diversification criterion, and made unmistakable its 
disregard of these considerations in the principal decision granting a per- 
mit to WHDH. 
The approach taken here, mqreover, was a complete change of 
direction. In the past the Commission has often held that the diversifica- 


tion policy is applicable and controlling even though, on the applicant's 


In its conclusion, the Commission refers to six papers, But the discontinuance of the Post reduces this 
number by one, and since the only remaining daily papers are the Globe, the Record (a |tabloid), the 
American (a tabloid) and The Christian Science Monitor (an intemational daily affiliated with a religious 
denomination), the Commission relying on the testimony of WHDH's witness Ackerson (Tr. 975) must have 
been counting the Globe, which prints a moming and evening edition, twice. 
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record, the disadvantages of combined ownership are only potentialities 
rather than actualities. McClatchy Broadcasting Co., supra; Bamberger 
Broadcasting Service, Supra; Oregon Television, Inc., supra; Tampa Times 
Co., supra. Where it has held the adverse factor of combined ownership 
to be outweighed by other favorable factors, it has emphasized the absence 
of proof that the potential dangers of such ownership had ever actually been 
realized. The Tribune Co., 9 RR 719; Biscayne Television Corp., 11 RR 
1113. In this case the Commission was forced by the evidence to make 
findings of joint promotional activities (R. 10, 022-10,023). Its ultimate 
grant to WHDH appears to be the first TV grant in which the Commission 
has favored a newspaper-radio combine in the teeth of a record proving the 
actual existence of undesirable practices and tendencies of the very type 
against which the diversification policy is supposed to guard, and in the 
teeth of the Commission's own findings to the same effect. 

That the Herald-Traveler is precisely the kind of combination which 
is a present threat, is apparent from the evidence and from the Com- 
mission's own findings. The President of WHDH frankly testified that the 
Herald-Traveler radio stations had been run as an adjunct of the Herald- 
Traveler newspapers (Tr. 659) and that the television station would be run 
on the same basis (Tr. 672). WHDH made virtually no effort to contra- 
dict or explain this testimony. The only serious effort at explanation came 
from the Commission itself when it said, weakly, that Mr. Choate's testi- 
mony". . . carries no necessary implication of wrongful promotion or 
combination and a presumption of improper conduct should not be indulged." 
(R. 10,129). For the Commission thus to invent excuses for highly rele- 
vant and damaging testimony, instead of probing into it, was arbitrary. 
The invention was doubly arbitrary here, for the record shows that WHDH 


had run the radio station on exactly the same basis on which its President 


said it has been run: The Commission's own basic findings show that the 
Herald-Traveler radio station had regularly advertised the Herald-Traveler 
newspapers (R. 10, 022-10, 023), that the Herald-Traveler newspapers had 
given preferential treatment to the Herald-Traveler radio station in its 
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listings of radio programs (R. 10, 022-10, 023; 10,130), and|that WHDH 
had engaged in the forcing of combination sales of newspaper and radio 
advertising (R. 10, 128-10, 129). The President's testimony! made clear 
Herald-Traveler's intention to bring the television station into such com- 
binations. (Tr. 672). Finally, the record showed that the principals in 
control of the Herald-Traveler combination had a history of| antitrust 
violation (R. 10,021). In dealing with this evidence, the Commission 
merely indulged in an unreasoned discussion which makes nothing clear 
except that the admitted practices were held somehow not to be a considera- 
tion adverse to a grant (R. 10, 129-10, 131; 10, 133-10, 134). 


Even in its own terms, then, the Commission's decision leaves no 


logical room for the operation of the diversification policy in the most 


important situation in which it can apply - namely, a contest between a 
newspaper-radio combination already entrenched in the community and 
an independent citizens' group. In such a contest the combination, by 
hypothesis, will always have had radio broadcasting experience. If this 
tainted experience, derived solely from the fact of concentrated control of 
other media, carries the day, permitting a further extension of the com- 
bination, even though the proposals as to all other criteria are either equal 
or favorable to the independent group, then the diversification policy is 
literally sapped of all meaning. In effect, the Commission's decision warns 
new applicants that as a practical matter they cannot hope for an award 
over an entrenched combination, since the experience of the combination, 
however tainted by anti-competitive conduct, will assure victory to the 
combination, even though it receives no other preference over the new- 
comer. 
It is clear, therefore, that the Commission's decision in this pro- 
ceeding cannot be upheld, unless the Commission may entirely abandon 
the diversification criterion, for in holding that experience gained through 
heavily concentrated control over other media outweighs a heavy preference 
for another applicant under the diversification criterion and preferences 
under other criteria, the Commission has flatly abandoned the diversifi- 
cation criterion. 
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That the Commission cannot lawfully abandon the diversification 
criterion is manifest. The diversification criterion springs from a policy 
which is not an expression simply of the Commission's discretion - a guide 
to decision which the Commission was free to adopt, if it chose, but which 
for the future it is equally free to repudiate. The policy is an essential 
expression also of the statutory standard of the "public interest, convenience, 
and necessity". Communications Act of 1934, Sections 303(g), 308(a), 
309(a) and 313, as amended, 47 U.S.C. 303(g), 308(a), 309(a), 313. The 
considerations of "public interest*' which underlie the diversification policy, 
as applied to media of mass communication, have deep roots in American 
history, drawing part of their vitality, as Judge Learned Hand pointed out, 
(p. 30 , Supra), from the Constitution itself. Considerations of this di- 
mension and stature are not subject to nullification at the whim of an ad- 
ministrative agency. 

The Commission, therefore, has not only the authority but the duty 
to weigh the importance of the diversification policy in a particular case 
in relation to other decisional factors. Where an applicant's experience 
preference derives entirely from its concentrated control of other media, 
this fact must be given its full logical effect; it cannot be ignored as it was 
here. Sunbeam Television Corp. v. F. C. C., Supra. And where the only 
preferences which an applicant receives derive from its experience as 
part of a radio-newspaper combination, such applicant cannot be given the 
grant over an applicant equal or better in all other respects without ren- 


dering the diversification criterio n meaningless, for such an 


award arbitrarily converts control over numerous media of mass communi- 
cation into the basis for a controlling preference. In doing just that here 
the Commission erred. 


I. In Refusing To Admit Non-Cumulative, Competent And Material 
Rebuttal Evidence Submitted by MBT and DuMont With Respect To 
The Studio, Equipment And Staffing Proposals Of WHDH, The Com- 
mission Abused Its Discretion And Acted Arbitrarily In That It Fore- 
closed Itself From Considering Matters of Vital Importance to The 


Public Interest, And Deprived MBT Of Due Process Of Law. 


This proceeding was one of the first held under the Rules of the 
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Federal Communications Commission as amended July 15, 1954, which 
provide that each applicant's direct case be limited to his own affirmative 
case and that defects in his opponents case be shown on rebuttal. (FCC 
Rule 1.841, 47 CFR 1.841). In compliance with the rule, MBT and DuMont 
offered rebuttal evidence to disclose serious defects in studio and equipment 
and staffing proposals made by WHDH. This evidence was excluded by the 
Examiner and the Commission affirmed the Examiner's rulings in spite of 
the fact that, as the Commission said, 
", . . Admittedly, under the amended section, the 
first opportunity given the applicants to point out 
errors or inadequacies in their opponents' cases is 
during the rebuttal period, except for the matters 
that can be covered during cross-examination. 
(R. 10, 063) 
Thus the Commission foreclosed MBT from any opportunity to rebut its 
opponents’ affirmative presentations, foreclosed itself from considering 
important evidence bearing vitally on the public interest, and deprived 
MBT of a fair comparative hearing in contravention of Section 7 of the 
APA, Section 309(b) of the Communications Act and the due process clause 
of the Fifth Amendment. 


A. It Is A Fundamental Principle of Administrative Law, 
Governing In Comparative Hearings, That The Agency 
Must Hear All Competent, Material, Non-Cumulative 
Evidence, Both Direct and Rebuttal, Offered By The 
Parties. 


The bedrock procedural essentials with which the Commission must 
comply are stated in Section 7(c) of the APA, which provides|that, 


", . .[E] very party shall have the right to present 
his case or defense by oral or documentary evidence, 

to submit rebuttal evidence, and to conduct such cross- 
examination as may be required for a full and true|dis- 
closure of the facts. . . ." 


and which provides for the exclusion only of 
"irrelevant, immaterial or unduly repetitious evidence... . 
and in Section 7(d), which states that, 
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"Where any agency decision rests on official notice of 
a material fact not appearing in the evidence in the 
record, any party shall on timely request be afforded 
an opportunity to show the contrary." 


These provisions spell out specifically the standards which have long been 
applied by the federal courts, either under the due process clause (E. g. 
Ohio Bell Telephone Co. v. Public Utilities Commission, 301 U.S. 292, 
300, 304), or under the Congressional mandate where a federal statute 
specifically requires; that a hearing be held before agency action is taken. 
E. g. Hall v. F.C.C., supra. 

Thus, it has long been settled that in an administrative hearing the 
parties must be afforded a right to introduce evidence. Baltimore & Ohio 
Ry. Co. v. United States, 264 U.S. 258, 265; Washington ex rel. Oregon 
Ry. and Nav. Co. v. Fairchild, 224 U.S. 510, 524-25; 1. IC.C. v. 
Louisville and Nashville Ry. Co., 227 U.S. 88, 93; Morgan v. United 
States, 304 U.S. 1, Morgan v. United States, 298 U.S. 468, 480; 
Panhandle Eastern Pipe Line Co. v. Federal Power Commission, 143 F. 
2d 488 (8th Cir.). Accordingly, the exclusion by an agency of relevant, 
material, non-cumulative evidence timely offered by a party is "unreason- 
able and arbitrary". Consolidated Edison Co. v. NLRB, 305 U.S. 197, 226. 
See also West Ohio Gas Co. v. Public Utilities Commission, 294 U.S. 63; 
Donnelly Garment Co. v. NLRB, 123 F. 2d 215 (8th Cir. );NLRB v. Burns 
207 F.2d 434 (8th Cir. ); Tri-State Broadcasting Co. v. F.C.C., 68 U.S. 
App. D.C. 292, 96 F.2d 564. The problems involved in evaluating a 
proposal, 


"should be solved only after the receipt by the Commission 
under its usual rules of admissibility of all available material 
evidence as to the probable effect of the proposals. . ." 
American Trucking Association v. United States, 236 U. Ss. 77, 
86. 


Where such evidence jis excluded, a "fair hearing" is denied. Fresh Grown 
Preserve Corp. v. FTC, 125 F.2d 917, 920 (2d Cir. ); NLRB v. Fairchild 
Eng. & Airplane Corp., 145 F. 2d 214 (4th Cir. ); West Ohio Gas Co. v. 
P.U.C., supra; 1C.C. v. Louisville & Nashville Ry. Co., supra; Tri- 
State Broadcasting Co. v. F.C.C., Supra; NLRB v. Service Wood Heel Co. 
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Inc., 124 F.2d 470, 474 (1st Cir.); Atlantic Coast Line Ry. Co. v. L.C.C. 
194 Fed. 449 (Comm. Ct. 1911). Cf. Reilly v. Pinks, 338 U.S. 269. 
Furthermore, if the agency proposes to supplement the record by taking 
official notice of facts within its expert knowledge, it is particularly vital 
that the agency disclose its intention to do so and give the parties an 
opportunity to rebut by evidence any expert determination which the agency 
may tentatively be prepared to make. E.g., I.C.C. v. Louisville & 
Nashville Ry. Co., supra. 

Since Section 309(b) of the Communications Act requires a hearing 
in comparative cases, and since the Administrative Procedure Act governs 
the Commission's procedures, these standards unquestionably govern the 
conduct of comparative hearings before the Commission. Tri-State 
Broadcasting Co. v. F.C.C., supra; Hall v. F.C.C., Supra, 


B. The Rebuttal Testimony and Exhibits Excluded Over 
MBT's Objection Were Non-Cumulative, Competent 
and Material Evidence Bearing Significantly on the 
Comparative Issues and Therefore Their Exclusion 
Was Reversible Error. 


—— eee 
The evidence offered by MBT in the form of exhibits which were ex- 
* 
cluded over its objection, then offered as oral testimony and again exclud- 


ed over its objection, may be summarized as follows: 
(1) Testimony by experts in the television field and accom- 

panying exhibits (a) showing what industry standards for studio, 
equipment and staffing a station of the size of that proposed by 
WHDH were, (b) what the technical capacities respecting equip- 
ment proposed by WHDH were, (c) evaluating WHDH's stuiio, 
equipment and staffing proposals in the light of these standards, 
(d) showing that it would be impossible, in the light of its studio, 
equipment and staffing proposals for WHDH to carry out its pro- 
gram proposals, and (e) showing that WHDH's proposals conformed 


. 
In all instances where the exhibit entailed expert testimony, oral testimony by the expert in question 

was offered: Purcell - Tr. 3125, 3156, 3161-62; Townsend - Tr, 3125, 3156, 3161-62; Allison - Tr, 3132, 

3161-62; Doherty - Tr, 3156, 3161-62; Chipp - Tr, 3105. 


38 
to standards and practices governing radio broadcasting but 


are inadequate, because of technical distinctions, for tele- 

vision broadcasting. (R. 2023-2035; 2042-2046; 2050-2052; 

2053-2060; 3584-3587); 

(2) Excerpts of standard clauses contained in subsisting 
contracts between unions and television stations operating in 
Boston showing that WHDH staffing proposals could not be 
carried out inasmuch as WHDH proposed a union operation 
and its staffing proposals could not be effectuated in accor- 
dance with union practices (R. 2016-2021); 

Despite the manifest value of competent and material evidence, on 
critical issues, the Commission affirmed the exclusions, and in so doing 
didn't even state the specific ground upon which each of the proffers was 
rejected. The Commission, in Finding 53 (R. 10, 062 - 10, 063) merely 
set forth in lump, rather than as related to individual exhibits, the follow- 
ing grounds: 

1. "[{The evidence was] cumulative." 


2. The evidence covered questions of a kind "regularly 
coming before examiners and the Commission [which 
it] must determine." 


"(The evidence was] argumentative." 


The evidence, so far as it regards "requirements 
necessary for color broadcasting (lighting, capacity, 
etc.) which was not already in the record, [is] of no 
materiality." 


Each of these grounds, as will be shown, is totally inadequate to support 
the Commission's ruling. 


This evidence showed, for instance, that WHDH's proposed color operation could not be effectuated 
because even if all of WHDH's proposed lighting equipment were used at once, it would produce less than 
one-half of the minimum amount of light essential to enable color cameras to operate; because even this 
much light would not be available, since if all lights were used simultaneously, the maximum current 
capacity of the wiring system would be exceeded by more than 38%, and the capacity of the switchboard 
exceeded by even a greater amount, thus causing circuit breakers to open; and because if only those lights 
were used which could be used within the current capacity limits of the wiring system and switchboard, only 
about 25% of the minimum amount of light essential to operate the cameras would be produced. (R. 3584- 
3587; 3101-3105). 
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First: None of the evidence was cumulative. Each offer contained 
entirely new facts respecting such matters as accepted engineering stan- 


* 
dards in the industry. Further, the offers involved expert opinions 


(made with reference to governing engineering, operating and staffing 
standards being offered in evidence for the first time) about jthe adequacy 
of WHDH proposals, which opinions were themselves new evidence. E.¢. 
Reilly v._ Pinkus, supra; Mutual Benefit Health & Accident Association v. 
Francis, 148 F.2d 590 (8th Cir.); Een v. Consolidated Freightways, 220 
F. 2d 82 (8th Cir.); Cf. Bristol-Myers Co. v. F.T.C., 185 F. 2d 58 (4th 
Cir.); E. B. Muller & Co. v. F.T.C., 142 F.2d 511 (6th Cir. ); Pacific 
Power & Light Co. v. F.T.C., 141 F.2d 602 (9th Cir. ); Davidson v. 
F.R.C., 61 U.S. App. D.C. 249, 61 F.2d 401; R. H. Oswald Co., Inc. v. 
Commissioner, 185 F.2d 6 (7th Cir.). As this Court said on petition for 
rehearing in Tri-State Broadcasting Co. v. F.C.C., 68 U.S. App. D.C. 
292, 296, 96 F. 2d 564, 568: 


"Experts are called before courts and commissions 
in order that the tribunals may have the benefit of 


the experts own opinions." 


Second: The evidence was not incompetent. That expert opinion 
evidence upon matters within an agency's sphere of competence should be 
received by it and relied upon by it in making a decision is commonplace. 
E.g. Reilly v. Pinkus, supra; Bristol-Myers Co. v. F.T.CJ, supra; 
Pacific Power & Light Co. v. F.T.C., ‘Supra; Davidson v. F.R.C., supra; 
Keller v. F.T.C., 132 F.2d 59 (7th Cir.); Express Publishing Co. v. 
Commissioner, 143 F. 2d 386 (5th Cir. ); John J. Fulton Co. \v. F.T.C., 
130 F. 2d 85 (9th Cir.) cert. denied, 317 U.S. 679; J. E. Todd, Inc., v. 
F.T.C., 79 U.S. App. D.C. 288, 145 F. 2d 858. 

It may conceivably be that the Commission, relying on/its own ex- 
pert knowledge, could appropriately have taken official notice of industry 


+ 
The Commission's ruling could not be supported on the ground that these exhibits were cumulative 

inter se, because each focuses on a different aspect of the deficiencies in WHDH's proposals and, in any 

event, none was admitted, 
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standards, union practices in Boston, and of the degree to which a station 
can carry out its program proposals when its studio, equipment, engine- 
ering, and staff fall below governing industry standards, if it had notified 
the applicants of such facts as it noticed them. But here, the Com- 
mission failed entirely to use its expert knowledge. In fact, it excluded 
MBT's evidence, asserting that it could make appropriate findings as to 
defects unaided (R. 10, 063), but it never found whether the defects existed 
or not. This was caprice compounded. 

Third: The evidence was not argumentative. If the Commission 
simply adverts to the fact that the evidence, in part, entailed expert 
opinions and evaluations respecting the adequacy of proposals of record, 
then the appellation "argumentative" is merely another way of stating the 
erroneous ruling that expert opinion evidence should be excluded since 
the Commission is itself expert. Indeed, even if some portions of the 
evaluations, offered initially in printed form, .cauld be objected to because 
of the phrasing of evaluations, the Commission, pursuant to its own rule, 
should have permitted the witnesses to testify orally, so that formal de- 
fects which were objected to could be corrected. (Rule 1.841 (b)(2), 

47 C.F.R. 1.841(b)(2)). 


Fourth: The evidence was not immaterial. The Commission's 


illogic in ruling that defects insofar as pertaining to color proposals are 

immaterial because no preference is given for adequate color proposals 

has already been fully discussed. (See ante, p. 15 ). It need not be 
elaborated upon here. 

I. The Refusal Of The Commission ToReopen The Record To Receive 
Newly Discovered Evidence Bearing Directly on Concentration Of 
Ownership Of Media of Mass Communication With Respect to 
Applicant WHDH And The Herald-Traveler, Competitive Practices 


Of WHDH And The Herald-Traveler, And The Character And Fit- 
BET AICW SE Taveier, And the Character And Fit 


ness of WHDH And The Herald-Traveler Constituted An Abuse Of 
Discretion and Deprived MBT of The Full and Fair Comparative 


Hearing Required by Sections 309(b) Of The Communications Act 
of 1934, And Section 10(e) Of The Administrative Procedure Act. 
After the Record had been closed, but before the Final Decision 


was handed down, MBT learned crucial facts hitherto unknown to it bear- 
ing directly on the most critical issues in this case. MBT immediately 
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petitioned to reopen the Record to have this new evidence heard (R. 9260- 


9270). 


The Commission, however, disposing of factual issues on the 


pleadings, denied MBT any opportunity to present its evidence (R. 10, 004- 
10,010). So doing, it violated Section 309(b) of the Communications Act 


as well as the settled rules laid down by this Court. 


A. MBT's Petition To Reopen The Record Was Timely And The 
Evidence Which MBT Sought The Opportunity To Introduce 
Had A Significant Bearing on Critical Issues In This Case. 


On February 13, 1957, before the Commission's final 
MBT petitioned (R. 9260-9270) to reopen the record to introd 
to prove facts bearing significantly upon critical issues in th 


decision, 
uce evidence 
is case. MBT 


first learned of the facts which it sought the opportunity to prove upon read- 
ing the Globe's Petition to Intervene, dated January 30, 1957 (R. 5696-5714) 


and the affidavits attached thereto. 
1. 


Those affidavits allege: 


"Tthat Mr. Choate, publisher of the Herald-Traveler news- 


papers, on January 31, 1956 stated that] any cooperation 
between [the Globe and the Herald-Traveler] was impossible; 
that every time the Herald-Traveler gained a financial ad- 
vantage over the Globe it instinctively used the advantage 


to slug the Globe, and that as long as the two pap 
ted separately there would be war, and that the o 


rs opera- 
y solu- 


tion to this kind of competition was a merger." (Affidavit 


of John I. Taylor, January 23, 1957, (R.5711)). 


"{that Mr. Choate had urged such a merger over many 


years; that he had] during the years 1955 and 1956 . 


urged [Davis Taylor, President of the Globe] rep 
to do [his] best to effect a merger of the Boston G 


atedly 
obe 


with the Herald-Traveler [and upon being informed that 


the Globe was not interested] Choate told Mr. Tay 
January 31, 1956 that he was going to do his best 


or on 
Oo put 


the Globe out of business; that if he was awarded a license 


for television station Channel 5. 


. . he was going to use 


his newspaper, radio station, and television statidn to in- 


jure the Globe if he could."" (Affidavit of Davis T 
January 23, 1957, (R.5708-5709)); and that [Mr. 
told Mr. Paul Clark of the John Hancock Mutual L 
Insurance Company ( a company with which the Gl 
had been negotiating a loan) that if [the Globe] did 
merge [with the Herald-Traveler, Choate] would 


pea 


hoate 


e 
be 


ot 
ight 
[it] and run [it] out of business." ( Affidavit of John I. 
Taylor, January 23, 1957, (R.5712)). 
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"Ithat as] the proposal for the Globe to merge with the 
Herald-Traveler was made to other directors of the 
Globe Newspaper Company, and a general discussion 
was had as to the advisability of such a merger, the 
Globe retained the services of Donald F. Turner, Esq., 
a professor at the Harvard Law School, to advise [the 
Globe] as' to whether such a merger would be in viola- 
tion of any of the anti-trust laws in effect in the United 
States. Mr. Turner. . . advised us that such a mer- 
ger would, in his opinion, be a violation of the Clayton 
Act. . . [; that Mr. Davis role, reported to Mr. 
Choate the substance of the advice [he] had received, 
and Mr. Choate asked permission to consult Professor 
Turner himself in the hope that he could persuade Pro- 
fessor Turner to change his mind. . . [;] that Mr. 
Choate did consult Professor Turner and that Professor 
Turner was unwilling to make any change in the opinion 
he had given." (Affidavit of Davis Taylor, January 23, 
1957, (R. 5708)). In addition, "Mr. Choate asked [the 
Globe] to disregard the Turner opinion. . . and to 
listen to him." (Affidavit of John I. Taylor, January 
23, 1957, (R. 5711)). 


"(that after the Globe had obtained commitments from 
the John Hancock Mutual Life Insurance Company and 
the Second Bank-State Street Trust Company to furnish 
financing of the Globe on which the Globe relied for the 
construction of a new building and plant] Mr. Choate 
visited the officers of the Insurance Company and 
officers of the Bank and attempted to upset the loans." 
(Affidaviti of Davis Taylor, January 23, 1957, (R. 5709)). 


These allegations, which MBT stands ready to prove, disclose a 
clear-cut, systematic and continuing effort by WHDH's principal to wheedle 
or coerce the Globe into a merger, despite the Globe's conviction that 
merger would be unlawful. They show a determination upon the part of 
WHDH's parent, Herald-Traveler, to avoid competition from other news- 
papers. They disclose a desire on its part to put such competition at an 
end, and they show a vigorous campaign upon its part to achieve that end, 
if necessary, by inducing lending agencies to break their commitments and 
by using the grant of a television license, not as a means for serving the 
public, but as a device for subverting legitimate competition. 
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The facts alleged by MBT in its petition which are supported by the 
Globe affidavits, and the question raised by a conflicting affidavit of 
WHDH (R. 5741-5747), bear directly upon three issues of particularly 
crucial importance in a television comparative proceeding: 

First: The crucial bearing of the allegations MBT sought to prove 
on the diversification of control criterion is manifest. They show, first, 
that WHDH's principal has worked and continues to work vigorously to 
put an end to Globe competition through merger or otherwise and that these 
efforts may ultimately be successful. These allegations show, secondly, 
that WHDH and its parent have unrestrainedly engaged in predatory prac- 
tices, not only recently, but over a long period. 

These allegations, if proved, would justify the expectation that 
WHDH'S promise to use the TV station to eliminate competition from the 
Globe would be carried out. Also, if proved, they would dissipate the 


very reasons the Commission employed to minimize MBT's preference 


over WHDH under the diversification of ownership criterion: continuing 
competition facing the Herald-Traveler from other media, and absence of 
predatory practices by the Herald-Traveler (R. 10, 128-10,130). The 
Commission would virtually be forced to weigh this preference more 
heavily. Cf. Scripps-Howard Radio v. F.C.C., supra; Sunbeam Tele- 
vision Corp. v. F.C.C., supra; McClatchy Broadcasting Co. v. F. C.C. 5 
supra. 
Second: The facts alleged by MBT constitute a clear violation of the 
antitrust laws and thus give rise to an issue of vital importance in the pub- 
lic interest, and it was an abuse of discretion for the Commission to re- 
fuse to consider these allegations. 
WHDB's and its parent's intent either to force the Globe out of 
business or into a merger with the Herald-Traveler, and their predatory 
efforts to accomplish this result are paraded at length throughout the affi- 
davits of the Globe. The demise of The Boston Post (R. 10,013), 
has already eliminated a substantial competitor of the Herald-Traveler. 
Thus, the present record shows that by virtue of its ownership of an AM 
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and an FM radio station (R. 10,015) which gives it leverage upon adver- 
tisers (R. 2161); (Tr. 2540-2542; 2546-2548), and by virtue of its use of 
open and concealed joint rates (R. 1792-1811; Tr. 858-859; 877; R. 1890- 
1891; Tr. 585), the Herald-Traveler (and its subsidiary WHDH) are the 
dominant economic force in the news business in Boston. Coupled with 
these facts of record, | the allegations of MBT showing their specific 
intent, and their predatory actions, plainly allege a violation of that part 


of Section 2 of the Sherman Act which prohibits an attempt to monopolize. 
United States v. Griffith, 334 U.S. 100; Lorain Journal Co. v. United 
States, 342 U.S. 143. 15 U.S.C. Section 2. 

Inasmuch as this Court has affirmed disqualification of an appli- 


cant for monopolistic practices (Mansfield Journal Co. v. F. C. C., 86 
U.S. App. D.C. 102, 180 F.2d 28; cf. Section 313 of the Communications 
Act of 1934.), there is no doubt that the Commission abused its discretion 
in refusing to hear evidence relating to antitrust violations when it first 
became available after the closing of the record. 

Third: The Commission has long held that the character of the 
principals of grantees is of crucial importance in the determination of 
whether a grantee will operate in the public interest. The Supreme Court 
(F.C.C. v. WOKO, Inc., 329 U.S. 223), and this Court have both approved 
the Commission's vigilance on this question. McClatchy Broadcasting Co. 
v. F. C. C., 99 U.S. App. D.C. 199, 239 F.2d 19, cert. denied __U.S. 
__» TTS. Ct. 664; Independent Broadcasting Co. v. F. C. C., 89 U.S. 
App. D.C. 396, 193 F.2d 900. Greater Kampeska Radio Corp. v. F.C.C. 
71 U.S. App. D.C. 117, 108 F.2d 5; Calumet Broadcasting Corp. v. 

F.C. C., 82 U.S. App. D.C. 59, 160 F.2d 285. 

When the predatory actions and threats of WHDH and the Herald- 
Traveler referred to in the Globe affidavits are considered in the light of 
the anti-competitive practices of the Herald-Traveler already in the 
record (supra, p. 32-33) and measured against the administrative and judi- 
cial pronouncements of the Commission and the Courts, there can be no 
question that the allegations of MBT present to the Commission a signi- 
ficant question concerning the fitness of WHDH to be a television licensee. 
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Moreover, a serious question concerning WHDH's credibility is raised by 
the affidavit of its principal of February 7, 1957, (R. 5741-5747), attached 
to WHDH's answer to the Globe's petition to intervene, in which WHDH's 
affiant, while under oath, flatly contradicted the statements made under 
oath by the Globe affiants that he, WHDH's affiant,had threatened the Globe; 
that he had urged it to disregard legal advice; that he had attempted to up- 
set loans to it; and that he had stated that he would use the TY station, if 
obtained, to injure the Globe. The Commission would be in error if it 
disregarded evidence of record with respect to such matters, Plains Radid 
Broadcasting Co. v. F. C. C., supra; and it is equally clear that failure 
to reopen the record to allow MBT to put in proof of the allegations, and to 
permit the Commission to consider them, was reversible error. The 
Enterprise Company v. F. C. C., supra; W. S. Butterfield Theaters v. 
F. C. C., supra. 
B. The Commission's Failure to Grant MBT's Timely 
Motion To Reopen The Record And To Receive Newly 
Discovered Evidence Was An Abuse Of Discretion. 
On the basis of settled principles announced by this Court the Com- 
mission's ruling on MBT's petition to reopen was reversible error. Clear- 
ly, the Commission has complete jurisdiction over all matters involved in 
a comparative proceeding, and consequently has _power to regpen the record 
and hear further testimony, at least until the expiration of the time for filing 
an appeal from its final order. The Enterprise Company v. F. Ci. Ca, 
Supra; W. S. Butterfield Theaters v. F. C. C., supra; Albertson v. F.C.C. 
87 U.S. App. D.C. 39, 182 F.2d 397. It is also settled by these cases 
that in determining whether to utilize this power, the Commission must 


exercise a sound discretion informed by a reasoned evaluation of the effect 


of its decision upon (a) the public interest in obtaining the best possible 
broadcasting service, and (b) upon the rights of competing applicants to a 
fair comparative hearing. It is an abuse of discretion for the Commission 
to refuse to hear new evidence which would have been important in the 
original determination. Administrative finality, while important, is to be 
sought only after these rights have been effectively protected; Thus, the 
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Commission, while it retains jurisdiction, may not lawfully refuse to re- 
open the record to hear new evidence when such evidence bears signifi- 
cantly upon comparative issues important to its decision. For it to do so, 


as it did here, is reversible error. The Enterprise Company v. F.C.C., 


supra; W. S. Butterfield Theaters v. F.C.C., supra. Se also Atchison, 
T. &S. F. Ry. Co. v. United States, 284 U.S. 248. 


In the Enterprise case, the Commission had found for one appli- 
cant, Beaumont, principally on the ground of a preference over another 
applicant, Enterprise, on the issue of diversification of ownership of 
media of mass communication. After the final decision of the Com- 
mission, Enterprise moved to reopen and for an opportunity to introduce 
newly discovered evidence showing that Beaumont had entered into an 
agreement giving an individual owning substantial interests in other media 
an option right to purchase a substantial interest in Beaumont. This Court 
held that the Commission, in not granting this motion, abused its dis- 
cretion, since the purposes of protecting the public interest, and affording 
a full comparative hearing to Enterprise, would be frustrated were Enter- 
prise not permitted to show these facts bearing directly upon crucial 
issues in the proceeding. In answer to the contention that the public 
interest requires an end to administrative proceedings, the Court said, 
97U.S. App. D.C. 374, 377; 231 F.2d 708, 711: 

"The public interest also requires that the relative 

merits of competing applicants be weighed before 

the award goes to either. This is the special pur- 

pose of comparative proceedings." 
And in emphasizing the interest of competing applicants which the Com- 
mission is obliged to protect, the Court stated, 97 U.S. App. D.C. 374, 
378; 231 F. 2d 708, 712: 


". . . we hold that unless such comparison is kept 
active to take into account the new agreement here 
involved the rights of competing applicants are 
denied." 
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The Reasons Stated by the Commission For Refusing to Re- 
open The Record Are Without Merit and Amply Disclose That 
It Did Not Exercise A Sound Discretion In Denying MBT's 


Petition. 


A review of the Commission's reasons for refusing to reopen the 
record (R. 10, 007-10, 009) amply discloses that the Commission did not 
here exercise a sound discretion. 


First: Apparently the major reason which the Commission gave for 
refusing to reopen the record was that it found, upon the pleadings, that 
MBT had not proved that WHDH's President had done some of the things 
MBT alleged that he had done, and that he had done the others, if at all, 
for reasons and with motives that deprived them of any negative impact. 

In short, with nothing before it save the petitions, the supporting affi- 
davits and the answer and counter-affidavits supporting it, the Commission 
made what amounted to critical findings of fact, resolving important fac- 


tual issues against MBT. So doing, it violated MBT's fundamental right 
to a full comparative hearing. The Enterprise Company v. F.C.C., supra; 
W. S. Butterfield Theaters, v. F.C.C., supra. 


That the Commission did resolve the factual issues and) minimize the 
seriousness of the allegations can be readily demonstrated by an exami- 
nation of the Commission's reasons set forth in paragraph 10) of its de- 


cision on the petition to reopen: 


(a) The Commission referred to the allegations as: 
", . . these few isolated instances of behavior 
which, if true, appear to us to have been magni- 
fied out of proportion." (R. 10, ‘ 

This amounts to a finding of fact. Given no more than the alle- 
gations and evidence, the Commission has evaluated the extent to which 
the offenses charged actually took place. 

(b) The Commission said: 


“Support for the charges made leaves much to 
be desired." (R. 10, 009) 
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This is an evaluation of the weight of the evidence, although none 
was before the Commission and neither the number nor the identity of the 
witnesses MBT would subpoena had been revealed. 


(c) The Commission said: 

"Thus nothing sinister may be read into discussions 
with respect to merger. . . ." (R. 10, 009) 

This amounts to a finding of fact. On the basis of the allegations and 
affidavits alone, the:'Commission has decided that the motives of WHDH's 
president were pure, despite allegations that they were not. What can or 
cannot be "read into" the discussions respecting merger should be deter- 
mined after, not before, the Commission has heard the evidence. Motive 
is a subtle matter; a finding regarding it could be rationally made only 
after all the evidence was in and after the Examiner had observed the wit- 
nesses under direct and cross-examination. 


(d) The Commission said: 
"Nor can |weight be given to affidavits respecting 
attempts to upset loan agreements when said affi- 
davits are made by persons having no first-hand 
knowledge of the matters involved." (R. 10,009) 

The Commission here determined not to give any weight to the 
affidavits supporting MBT's allegations since they contained hearsay. In 
effect, it ruled that the allegations were not proved. The Commission not 
only made its determination without hearing the witnesses, but adroitly 
made it impossible for MBT to prove its allegations by presenting wit- 
nesses whose testimony would not be hearsay. Affidavits can be obtained 
only from willing persons. If a hearing were held, MBT could subpoena 
all those who did have first-hand knowledge of the facts. 


(e) The Commission said: 


"It is difficult to read more into the so-called threats 
to injure the Globe than statements made -- assuming 
the threats were made - in pique because merger dis- 

cussions had been unsatisfactory." (R. 10, 009) 
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This amounts to a finding of fact. From the cold print of the alle- 


gations, the Commission has decided that the threats were nade, if at all, 


in a state of emotional excess, and that what was said was not really meant. 
But if the Commission allowed MBT to prove its case through the testi- 
mony of those who witnessed the threats, and to whom they were made, it 
might discover that they were indeed made, and not in pique, but with a 
cool, dispassionate determination to break the back of any competitor 
standing in Herald-Traveler's and WHDH's way. (Indeed, the affidavit of 
February 25, 1957 (R. 5794-5800) of Mr. John I. Taylor, who heard many 
of the threats involved here, emphasizes the gravity and purposefulness 

of the threats made (R. 5799). Having decided the issue on [the basis of 

the allegations, the Commission has foreclosed the opportunity which a 
hearing would provide for learning the truth, and has, therefore, committed 
reversible error. The Enterprise Company v. F.C.C., supra; W. S. 
Butterfield Theaters v. F.C.C., supra. 


Secondly: The Commission determined to "disregard't MBT's 
allegations about the monopolistic practices of Herald-Traveler and WHDH 
which were already in the record because they were not new (R. 10, 008). 
This was plainly an indiscretion. MBT referred only to enough evidence 
which was already of record to indicate to the Commission the signifi- 
cance of the new evidence (R. 9260-9270). In disregarding such background 
evidence, the Commission precluded itself from evaluating the significance 


of the new evidence since it was considering such new evidence in a vacuum. 


Third; The Commission stated that allegations respecting a merger 
would, "per se," under the present allegations of the petition, not raise 
questions on which the Commission would undertake further |inquiry 
(R. 10,009). But this merely states a conclusion. On the face of it, it 
tends to show that no judgment was exercised. Surely the question of mer- 
ger raises an important public interest question. Furthermore, the facts 
connected with the proposed merger, and Herald-Traveler's and WHDH's 
attitude toward competition also raise public policy issues. | If the Com- 
mission implies (as it appears to) that it is simply not interested, it shows 


50 


a neglect of duty both to the public and to MBT. 


Fourth: The Commission said that there was no evidence introduced 


at the original hearing which disclosed a design on the part of WHDH to use 
its AM and FM radio stations to injure the Globe or any particular news- 
paper or radio station (R. 10,009). This is beside the point. The reason 
for MBT's petition to reopen is to present such evidence. If it were al- 
ready in the record,' and were already considered by the Commission, it 
would be unnecessary to bring it up now. But if is not in the record. MBT 
wants it there. If the Commission exercised a sound discretion, it, too, 
would want it there.. Moreover, there is, in fact, ample evidence in the 
record as the Commission found (R. 10, 022-10, 023; 10, 128-10, 129) 
proving that WHDH and Herald-Traveler engaged in monopolistic practices 
evidently designed to garner to themselves the subscription and advertis- 
ing revenue which are the life blood of all their competitors. 


Fifth: The Commission stated the conclusion that administrative 
finality demands that the petition be denied (R. 10,009). But this is noth- 
ing more than a slogan. Administrative finality is only one of several 
factors to be considered in determining what is best in the public interest. 
In The Enterprise Co. v. F.C.C., supra, this Court held that adminis- 
trative finality was outweighed by the public interest in obtaining the best 
service. 97U.S. App. D.C. 374, 377; 231 F.2d 708, 711. This approach 
was, of course, followed also in the Butterfield case, supra. The true 
test, then, is whether the allegations of MBT and the Globe raise questions 
more important to the public interest than a hearing delay. It is clear that, 
in fact, the questions which were raised by MBT were of the greatest possi- 
ble public importance, that they went to the heart of the decision, and that 
incalculably more harm might be done to the public iG ignoring these ques- 
tions than by taking time to consider them. 


The Commission's reasons for refusing to reopen the record to re- 
ceive important new evidence, upon timely motion, are entirely without 
merit and the refusal to reopen the record was clearly reversible error. 
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CONCLUSION 


As established by this brief, the Commission, in this case, in 
arbitrarily refusing to evaluate evidence before it, in drawing conclusions 
not rationally supported by its findings, in excluding evidence offered, and 
in refusing to reopen the record, committed numerous errors all prejudi- 
cal to MBT, and these errors culminated in a manifestly irrational final 
conclusion. Accordingly, MBT prays that the Decision of the Commission 
be reversed, that its orders awarding a license to WHDH and denying a 
license to MBT be Set aside, that its order denying MBT's petition to re- 
open be set’aside, and that the case be remanded to the Commission for 
appropriate further proceedings. 
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APPENDIX A 
Statutes and Regulations 


The relevant provisions of the Administrative Procedure Act, 5 
U.S.C. 1001 et seq. are: 

SECTION 7c) (5 U.S.C. 1006(c)): 
Except as statutes otherwise provide, the proponent of a rule or 
order shall have the burden of proof. Any oral or documentary evidence 

may be received, but every agency shall as a matter of policy provide 
for the exclusion of irrelevant, immaterial, or unduly repetitious evi- 
dence and no sanction shall be imposed or rule or order be issued ex- 
cept upon consideration of the whole record or such portions thereof as 
may be cited by any party and as supported by and in accordance with the 
reliable, probative, and substantial evidence. Every party shall have the 
right to present his case or defense by oral or documentary evidence, to 
submit rebuttal evidence, and to conduct such cross-examination as may 
be required for a full and true disclosure of the facts. In rule making 
or determining claims for money or benefits or applications for initial 
licenses any agency may, where the interest of any party will not be pre- 
judiced thereby, adopt procedures for the submission of all or part of 
the evidence in written form. 

SECTION 7(d). (5 U.S.C. 1006(d)): 

The transcript of testimony and exhibits, together with all papers 
and requests filed in the proceeding, shall constitute the exclusive 
record for decision in accordance with section 1007 of this title and, 
upon payment of lawfully prescribed costs, shall be made available to the 
parties. Where any agency decision rests on official notice of a material 
fact not appearing in the evidence in the record, any party) shall on timely 
request be afforded an opportunity to show the contrary. 

SECTION 10a). (5 U.S.C. 1009(a)): 

Any person suffering legal wrong because of any agency action, or 
adversely affected or aggrieved by such action within the meaning of any 
relevant statute, shall be entitled to judicial review thereof. 
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SECTION 10(c). (5 U.S.C. 1009(c)): 

Every agency action made reviewable by statute and every final 
agency action for which there is no other adequate remedy in any court 
shall be subject to judicial review. Any preliminary, procedural, or 
intermediate agency action or ruling not directly reviewable shall be 
subject to review upon the review of the final agency action. Except as 


otherwise expressly required by statute, agency action otherwise final . 


shall be final for the purposes of this subsection whether or not there 
has been presented or determined any application for a declaratory 
order, for any form of reconsideration, or (unless the agency otherwise 
requires by rule and provides that the action meanwhile shall be in- 
operative) for an appeal to superior agency authority. 

SECTION 10(e). (5 U.S.C. 1009(e)): 

So far as necessary to decision and where presented the reviewing 
court shall decide all relevant questions of law, interpret constitutional 
and statutory provisions, and determine the meaning or applicability of 
the terms of any agency action. It shall (A) compel agency action un- 
lawfully withheld or unreasonably delayed; and (B) hold unlawful and set 
aside agency action, findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance with 
law; (2) contrary to constitutional right, power, privilege or immunity; 
(3) in excess of statutory jurisdiction, authority, or limitations, or short 
of statutory right; (4) without observance of procedure required by law; 
(5) unsupported by substantial evidence in any case subject to the re- 
quirements of sections 1006 and 1007 of this title or otherwise reviewed 
on the record of an agency hearing provided by statute; or (6) un- 
warranted by the facts to the extent that the facts are subject to trial de 
novo by the reviewing court. In making the foregoing determinations 
the court shall review the whole record or such portions thereof as may 
be cited by any party, and due account shall be taken of the rule of pre- 
judicial error. 
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The relevant provisions of the Communications Act of 1934, as 
amended, 47 U.S.C. 151 et seq. are as follows: 

Section 303.(47 U.S.C. 303): 

Except as otherwise provided in this Act, the Commission from 
time to time, as public convenience, interest, or necessity] requires 
shall -- 

(g) Study new uses for radio, provide for experimental uses of 
frequencies, and generally encourage the larger and more effective 
use of radio in the public interest; 

Section 308(a). (47U.S.C. 308(a)): 

The Commission may grant construction permits and station 
licenses, or modifications or renewals thereof, only upon written 
application therefor received by it: ... 


Section 309(a). (47 U.S.C. 309(a)): 


If upon examination of any application provided for in section 308 


of this title the Commission shall find that public interest, convenience, 
and necessity would be served by the granting thereof, it shall grant 


such application. 
Section 309(b). (47 U.S.C. 309(b)): 
If upon examination of any such application the Commission is 
unable to make the finding specified in subsection (a) of this' section, 
it shall forthwith notify the applicant and other known parties in interest 
of the grounds and reasons for its inability to make such finding. Such 
notice, which shall precede formal designation for a hearing, shall ad- 
vise the applicant and all other known parties in interest of jall objec- 
tions made to the application as well as the source and nature of such 
objections. Following such notice, the applicant shall be given an 
opportunity to reply. If the Commission, after considering|such reply, 
shall be unable to make the finding specified in subsection (a) of this 
section, it shall formally designate the application for hearing on the 
grounds or reasons then obtaining and shall notify the applicant and all 
other known parties in interest of such action and the grounds and reasons 
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therefor, specifying with particularity the matters and things in issue 
but not including issues or requirements phrased generally. The parties 
in interest, if any, who are not notified by the Commission of its action 
with respect to a particular application may acquire the status of a party 
to the proceeding thereon by filing a petition for intervention showing the 
basis for their interest at any time not less than ten days prior to the 
date of hearing. Any hearing subsequently held upon such application 
Shall be a full hearing in which the applicant and all other parties in 
interest shall be permitted to participate but in which both the burden of 
proceeding with the introduction of evidence upon any issue specified by 
the Commission, as well as the burden of proof upon all such issues, 
shall be upon the applicant. 

Section 313. (47U.S.C. 313) 

All laws of the United States relating to unlawful restraints and 
monopolies and to combinations, contracts, or agreements in restraint 
of trade are hereby declared to be applicable to the manufacture and sale 
of and to trade in radio apparatus and devices entering into or affecting 
interstate or foreign commerce and to interstate or foreign radio 
communications. 

Whenever in any suit, action, or proceeding, civil or criminal, 
brought under the provisions of any of said laws or in any proceedings 
brought to enforce or to review findings and orders of the Federal Trade 
Commission or other governmental agency in respect of any matters as 
to which said Commission or other governmental agency is by law 
authorized to act, any licensee shall be found guilty of the violation of 
the provisions of such laws or any of them, the court, in addition to the 
penalties imposed by said laws,may adjudge, order, and/or decree that 
the license of such licensee shall, as of the date the decree or judg- 
ment becomes finally effective or as of such other date as the said 
decree shall fix, be revoked and that all rights under such license shall 


thereupon cease: Provided, however, That such licensee shall have the 


same right or appeal or review as is provided by law in respect of other 
decrees and judgments of said court. 
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SECTION 402(b). (47 U.S.C. 402(b)): 
(b) Appeals may be taken from decisions and orders of the Com- 
mission to the United States Court of Appeals for the District of Columbia 
in any of the following cases: 
(1) By any applicant for a construction permit or station license, 
whose application is denied by the Commission... . 
(6) By any other person who is aggrieved or whose interests are 
adversely affected by any order of the Commission granting) or denying 
any application described in paragraphs (1) - (4) of this subsection. 
SECTION 402(c). (47 U.S.C. 402(c)): 
Such appeal shall be taken by filing a notice of appeal with the court 
within thirty days from the date upon which public notice is given of the 
decision or order complained of. Such notice of appeal shall contain a 
concise statement of the nature of the proceedings as to which the appeal 
is taken; a concise statement of the reasons on which the appellant in- 
tends to rely, separately stated and numbered; and proof of service of a 
true copy of said notice and statement upon the Commission! Upon 
filing of such notice, the court shall have jurisdiction of the proceedings 


and of the questions determined therein and shall have power, by order, 


directed to the Commission or any other party to the appeal, to grant 
Such temporary relief as it may deem just and proper. Orders granting 
temporary relief may be either affirmative or negative in their Scope and 
application so as to permit either the maintenance of the status quo in the 
matter in which the appeal is taken or the restoration of a position or 
status terminated or adversely affected by the order appealed from and 
Shall, unless otherwise ordered by the court, be effective pending hear- 
ing and determination of said appeal and compliance by the Commission 
with the final judgment of the court rendered in said appeal. 
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The relevant Section of the Sherman Act (15 U.S.C. Sections 
1-7) is as follows: 


Section 2: 

Every person who shall monopolize, or attempt to monopolize, or 
combine or conspire with any person or persons, to monopolize any 
part of the trade or commerce among the several states, or with foreign 
nations, shall be deemed guilty of a misdemeanor, and, on conviction 
thereof, shall be punished by fine not exceeding $5000, or by imprison- 
ment not exceeding one year, or by both said punishments, and in the 
discretion of the court. 


The relevant provision of the Regulations of the Federal Communi- 
cations Commission, as amended, is as follows: 


Regulation 1.841. (47 CFR 1.841). 

(b) Oral testimony by an applicant or his witnesses in connection with 
his direct case will be limited to (1) such appropriate qualification and 
explanation as may be necessary of the applicant's exhibits and (2) 
testimony concerning any portion of the applicant's affirmative case in 
substitution of exhibits or portions thereof which are rejected by the 
Examiner on grounds of competency or form rather than for reasons 

of lack of materiality or relevance. Such substituted oral testimony, 
however, is to be limited to the scope of the rejected exhibit or portions 


thereof. Provided, however, that the provision of this paragraph shall 


not be construed to preclude or limit normal cross-examination, 
rebuttal testimony, or the submission of appropriate exhibits in 
connection therewith. 
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JURISDICTIONAL STATEMENT 


This Court has jurisdiction of this case by virtue of Section 402 
7 U.S.C. 402 


(b)(1) of the Communications Act of 1934, as amended, 4 


(b)(1), which reads as follows: 


"§402. Judicial review of Commission's orders and 


decisions -- Procedure 
* * * 


(b) Appeals may be taken from decisions and orders 
of the Commission to the United States Court of Appeals for 
the District of Columbia in any of the following cases: 
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(1) By any applicant for a construction permit or 
station license, whose application is denied by the Com- 
mission." 


STATEMENT OF THE CASE 


This appeal arises out of a comparative proceeding before the 
Federal Communications Commission (hereinafter called the Commission) 
in the course of which mutually exclusive applications for a permit to con- 
struct a commercial television station on Channel 5 in Boston, Massa- 
chusetts, were considered: 


By the vote of four commissioners, with two dissenting and one 
abstaining, the application of WHDH, Inc. » was granted, and the appli- 
cations of Greater Boston Television Corporation (hereinafter called 
Greater Boston), appellant, herein, and Massachusetts Bay Telecasters, 
Inc., (hereinafter called Mass. Bay), which has also appealed from the 


order and whose appeal has been consolidated herein, were dismissed. 

The comparative hearing was held before James D. Cunningham, 
the Chief Examiner of the Commission, in accordance with the Commis- 
sion's rules and practices between June 16, 1954, and February 4, 1955, 
on which date the record was closed. After receiving proposed findings 
and conclusions from the parties, the Examiner released an Initial De- 
cision on January 4, 1956, granting the application of appellant, Greater 
Boston, and denying the other applications. After the filing of exceptions 
to the Initial Decision, oral argument was held before the Commission 
en banc on October 29, 1956. 

On January 30, 1957, a Petition to Intervene in the proceeding was 
filed by Globe Newspaper Company (hereinafter called the Globe), the 
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There were originally six applicants, all of whom were found to be legally, technically and 
financially qualified. The application of Columbia Broadcasting System, Inc., was dismissed with 
prejudice on November 2, 1954; that of Post Publishing Company was dismissed at its request on 
October 24, 1956 (the Company later was adjudicated bankrupt); and that of Allen B. DuMont 
Laboratories, Inc., was dismissed by the Commission in the order herein appealed from, and DuMont 
has not taken an appeal from that order, 
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publisher of a morning and evening newspaper in the City of Boston which 
compete with the Boston Herald and Boston Traveler, morning and even- 
ing newspapers published by Boston Herald-Traveler Corporation (here- 
inafter called the Herald-Traveler), the corporate parent of WHDH, Inc., 
its wholly owned subsidiary. The Globe supported its Petition to Inter- 
vene with affidavits of its President and its Treasurer, among others, 

to the effect that the Herald-Traveler had been seeking to force a merger 
on it for the purpose of lessening newspaper competition |in the City of 
Boston, and in connection with such efforts to force a merger on the 
Globe, the publisher of the Herald and Traveler had threatened to use 
Channel 5 in Boston, if he was successful in obtaining it,| to injure the 
Globe and to drive it out of business. The Globe also, by affidavit, al- 
leged that the publisher of the Herald-Traveler had visited an insurance 
company and bank in Boston which had agreed to make substantial loans 
to the Globe in connection with the construction by it of a new building 
and had tried to upset these loan commitments and thereby force a 
merger on the Globe. (R. 5697-5714.) 


The Globe alleged in its petition that these actions by the Herald- 
Traveler supplemented findings already in the record with respect to 
package sales of time on WHDH and space in the Herald and Traveler 
being offered to advertisers in Boston, discrimination practiced by the 
Herald-Traveler against radio stations in Boston which were attempting 


to compete with WHDH, and a long history of conduct violative of the anti- 


trust laws engaged in by the principal owners of the Herald-Traveler. 

On February 13, 1957, appellant filed a petition to reopen the 
record for the purpose of receiving the evidence offered by the Globe. 
This petition was accompanied by an affidavit to the effect that Greater 
Boston had no knowledge of and had no way of knowing the facts alleged 
by the Globe prior to the filing by the Globe of its petition (R. 6539-6542). 


Massachusetts Bay filed a similar petition to reopen the record 
for the purpose of receiving newly discovered evidence (R. 9259-9271). 


4 
The Globe's Petition to Intervene as well as the petitions of the 
parties to reopen the record were denied by the Commission on April 25, 
1957, the same date on which the decision herein appealed from was re- 
leased (R. 10, 004-10, 010). 


Even before the filing of the Globe's Petition, the record showed 
that the Herald-Traveler was the owner of large morning, evening and 
Sunday newspapers in the City of Boston as well as a 50 KW radio station 
in Boston. (R. 10,015). It further showed that the Herald-Traveler had 
discriminated against radio stations attempting to compete with it in 
Boston (R. 10,022), had sold packages of space in the newspapers and 
time on WHDH at combination rates (R. 10,023), had regarded its radio 
station as an "adjunct" to, or "subordinate arm" of, its newspapers (Tr. 
556), and had frankly stated at the hearing that its intention was to treat 
and use the television station, if granted, in the same way, i.e., asa 
promotional arm of the newspapers (Tr. 552-53). Furthermore, the 
record showed that the principal owners of the Herald-Traveler had for 
many years been the principal officers of United Shoe Machinery Corpora- 
tion, which had a long history of anti-trust violations (R. 10, 021). 


The record further showed that the directors of the Herald-Traveler, 
with the exception of one director, Mr. Choate, who is publisher of the 
Herald and the Traveler, had no knowledge of the details of the television 
application and no!intention of participating in the operation of the station, 
if granted. (R. 10,020). It showed that the Herald-Traveler proposed to 
operate the television station as a non-network station, using principally 
the staff and talent now employed by WHDH, from makeshift studios lo- 
cated at two separate locations, with the supervisory staff located at offices 
at a third location. The only integration of ownership and management 
proposed was in the person of Mr. Choate, the owner of one and one-half 
percent of the Herald-Traveler stock, who intends to devote a small 
amount of his time to supervising the radio and television operation, 
while devoting the great bulk of his time to his duties as publisher of the 


three newspapers (Tr. 560-61). 
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In short, the application and presentation by the Herald-Traveler 
and WHDH, Inc., even before the filing of the Globe's Petition, was so 
undistinguished and so lacking in merit as to raise serious question 
whether any impartial arbiter, acting in good faith, could render a de- 
cision in favor of WHDH. 


Appellant is aware of the fact that this Court will not ordinarily 
interfere with an administrative agency which appears to give thoughtful 
consideration to the record and then, in the exercise of its discretion, 
decides in favor of one application. A careful reading of the record herein, 
however, and of the Commission's decision reveals that the decision was 
not arrived at as the result of thoughtful and impartial consideration of 
the record facts and the criteria claimed by the Commission to be used by 
it in deciding such cases, but rather must have been decided upon con- 
siderations not appearing at all in the record. 


It is submitted that this would have been apparent in a decision 
favoring WHDH even if the Globe had not come forward with its new 
evidence. It is even more apparent, from the cavalier way in which the 
Commission ignored the public interest and the rights of the other parties 
by refusing to hear the newly discovered evidence, that the Commission 
was determined to decide this case, not on the basis of the record, but 
on the basis of other considerations, the nature of which can only be the 
subject of speculation by appellant. 


SUMMARY OF ARGUMENT 


1, The Commission erred in refusing to reopen the| record after 
oral argument but before its final decision to receive newly discovered 
evidence offered by appellant to the effect that the publisher and principal 


executive of the Herald-Traveler had tried to force a merger on the 
Globe, his principal competitor in the newspaper field in Boston, and in 
connection therewith had threatened responsible officials of the Globe to 
use Channel 5, when and if he got it, to injure the Globe and to drive it 
out of business; and that he had contacted officials of financial institutions 
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in Boston who had made commitments for large loans to the Globe, in 
connection with a building program which it has underway, in an effort to 
upset the Globe's financing arrangements. 


This evidence, if admitted, would establish in the record serious 
anti-trust law violations on the part of the Herald-Traveler which then 
should have been the subject of consideration by the Commission in con- 
nection with evidence of a similar nature already in the record pertaining 
to the business practices of the Herald-Traveler. These business prac- 
tices may be summarized briefly as follows: 


The Herald-Traveler sells newspaper space and radio time to ad- 
vertisers in a package at combination rates; (R. 10,023), the Herald- 
Traveler discriminates against competing radio stations in Boston by 
refusing to print their program logs (R. 10,022), and by charging them the 
national rate for newspaper advertising, which rate is approximately 
double the local rate; (Tr. 665), the Herald-Traveler has a policy of 


mutual promotion between it and WHDH which it proposes to carry over 
into television (R. 10,022; Tr. 552-53.), and, finally, the principal 
owners of the Herald-Traveler, Messrs. Winslow and Brown, have a 
long record of monopolistic practices and anti-trust law violations in 
the conduct of their other business (R. 10, 021). 


2. The Commission's decision was so lacking in objectivity and 
so biased in favor of the Herald-Traveler and WHDH as to be arbitrary 
and capricious and not based on a rational consideration of the record. 


In support of this argument it will be shown that the Commission 
ignored the record in making and in failing to make subsidiary findings 
of fact, that it ignored or treated irrationally, arbitrarily and capriciously 
subsidiary findings of fact in arriving at its ultimate findings,. and that 
its conclusions were arbitrary and capricious and not based on a rational 
consideration of the ultimate findings. 


This being so, the case should be remanded to the Commission not 
only with instructions to reopen the record and to receive the newly 


7 


discovered evidence referred to in paragraph 1 above, but also to revise 
its findings and give genuine consideration to such findings as revised in 
arriving at its conclusions. 


3. Appellant, Greater Boston, appended a footnote to its applica- 
tion before the Commission to the effect that three of its proposed key 
employees had been granted options on 2500 shares of stock each at 
$10.00 per share (R. 10,032). At the hearing, appellant offered evidence 
of such employment and stock option contracts which was rejected by the 
Examiner on the ground that it constituted a variance from appellant's 
application, and, therefore, it could not be received in evidence. The 
Commission erred in sustaining the Examiner in this ruling. The note 
to appellant's application adequately informed the other applicants of this 
feature of appellant's proposal. The only detail as to which the note did 
not inform the other applicants was the names of the proposed key em- 
ployees. These names, together with copies of the employment and 
stock option contracts, were furnished to all the other applicants at the 
time of submission of appellant's direct case on September 16, 1954. 
Appellant's direct case was not subjected to cross-examination until the 
week of November 23, 1954. Thus, the other applicants had ample 
notice from appellant's application that there were such contracts with 
proposed key employees, and the names of such employees were furnished 
to them in ample time to prepare for cross-examination. | In fact, the 
three proposed key employees were exhaustively cross-examined (Tr. 
1475-1575). Appellant submits that the contracts with these employees 


do not constitute any variance at all from its application, but rather con- 
stituted evidence that what had been duly noted in its application had ac- 
tually been done. 


ARGUMENT 


A. THE COMMISSION ERRED IN REFUSING TO REOPEN THE 
RECORD TO RECEIVE THE NEWLY DISCOVERED EVIDENCE. 


There can be no question of the Commission's power to reopen the 
record after oral argument but before final decision. Indeed, in three 
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recent cases this; Court has ordered the Commission to reopen records 
to receive new evidence coming to the attention of unsuccessful applicants 
after the decision of the Commission had been announced. Fleming and 
McNutt v. FCC, 96 U.S. App. D.C. 223, 225 F. 2d 523; Enterprise Co. 
v. FCC. 231 F. 2d 708; Butterfield Theatres v. FCC, 99 U.S. App. 

D.C. T1, 237 F. 2d 552. Indeed, the Commission has a duty to reopen 
the record, and to refuse to do so is an abuse of its discretion, if the 
newly discovered evidence goes to the very basis assigned by the Com- 


mission for its decision. Enterprise Co. v. FCC, supra. 

The basis assigned by the Commission for its decision, in effect, 
was that the past experience gained by the Herald-Traveler in operating 
its three newspapers and 50 KW radio station were sufficient to outweigh 
the "significant" disadvantage accruing to the Herald-Traveler on the 
diversification factor, (R. 10,133-34). Passing for the moment the lack 
of logic displayed by the Commission in concluding that the attributes 


which flowed inevitably from the Herald-Traveler's concentrated owner- 
ship of media of mass communications were sufficient to overcome the 
disadvantage it suffered thereby (See Biscayne Television Corporation, 
11 RR 1113), the Commission arrived at this result only by first white- 
washing certain monopolistic and discriminatory practices engaged in 

by the Herald-Traveler in the operation of its newspapers and radio sta- 
tion, as well as a long record of monopolistic practices and anti-trust 
law violations by the principal owners thereof, (R. 10,127-130.) This 
being so, it is fair to say that the Commission's unwarranted conclusion 
that there was nothing harmful, sinister, or contrary to the public in- 
terest in the past record of the Herald-Traveler and WHDH forms a con- 
siderable part of the basis of the Commission's decision favoring WHDH. 


With this background in mind, an examination of the newly discovered 
evidence which was offered and rejected and the basis for its rejection by 
the Commission is in order. Briefly, the evidence offered would show 
that Mr. Choate, publisher of the Herald-Traveler, had been trying to 
force an unwanted merger on the publisher and owners of the Globe in 
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order to reduce or lessen the newpaper competition in the City of Boston. 
When it appeared to him that his efforts were not going to be successful, 
he threatened the publisher of the Globe that he would get Channel 5 and 
would use it to injure the Globe and to drive it out of business. Subse- 
quently, after the Globe had announced plans for a new building and had 
given wide publicity to the financing arrangements which|would permit it 
to carry out these plans, Choate went to the heads of the financial insti- 
tutions concerned in an effort to upset the loans which had been arranged 
by the Globe (R. 5697-5714). 


Since a considerable part of the basis of the Commission's decision, 
as pointed out above, was a labored explanation that the past predatory, 
discriminatory and monopolistic practices of the Herald-Traveler, WHDH, 
and their principals were not really contrary to the public interest, it is 
apparent that the clearcut violations of the anti-trust laws proposed to be 
shown by the above newly discovered evidence not only strike at the very 
basis of the Commission's decision, they make that decision seem ri- 
diculous. 


There can be no question but that conduct violative jof the anti-trust 
laws is a proper consideration for the Commission in a comparative 
proceeding. National Broadcasting Company v. FCC, 319 U.S. 190, 
223-4. The evidence need not show actual criminal violations of the anti- 
trust laws beyond a reasonable doubt. In fact, the Commission not only 
could have but should have dismissed the application of WHDH on the 
basis of evidence already in the record, disregarding the newly discovered 
evidence. Mansfield Journal Co. v. FCC, 86 U.S. App.|D.C. 102, 180 
F. 2d 28. Indeed, the Commission might have dismissed WHDH's appli- 
cation on the sole ground of the activities of Messrs. Winslow and Brown 
at United Shoe Machinery Corporation since, when it serves its purpose, 
the Commission denies applications on the ground that trouble which an 
applicant has had with federal, state, or local laws or regulations re- 


flects adversely on his business ethics or moral values. | Southeastern 
Massachusetts Broadcasting Corporation, 12 FCC 363, 3 RR 1658; Radio 


Fort Wayne, Inc., 9 RR 1221. 


For a corporation engaged in one business to acquire control of a 
corporation engaged in a different business, is a violation of the Anti- 
Trust Laws "where the effect may be either (1) to restrain commerce 
in any section or community, or (2) tend to create a monopoly of any 
line of commerce." United States v. DuPont & Co., 353 U.S. 586, 590- 
591. 


In the light of this background, we tum now to a consideration of 
the treatment accorded the offer of newly discovered evidence by the 
Commission. The gist of the Commission's treatment of these serious 
charges is contained in the following quotation from its Memorandum 
Opinion and Order denying appellant's petition to reopen the record. 


"Nor can weight be given to affidavits respecting alleged 
attempts to upset loan agreements when said affidavits are 

made by persons having no first-hand knowledge of the matters 
involved. This leaves the matter of the alleged 'threats'. It 

is difficult to read more into the so-called 'threats' to injure the 
Globe than ‘statements made--assuming the 'threats' were made-- 
in pique because merger discussions had been unsatisfactory. 

It is claimed by Globe, based on statements attributed to Mr. 
Choate, that WHDH would employ a TV license to destroy or 
injure the Globe. No indication is given of the manner in 

which this would come to pass or be attempted. Moreover, the _ 
Herald-Traveler has for a period of years operated one of the 
most powerful classes of aural broadcast stations licensed by 
the Commission, in the same Boston area and no evidence is 
shown in the record in this proceeding of a course of action by 
WHDH designed in any way to injure the Globe or any other 
newspaper or broadcast station, or which disserved the public 
interest'(R. 10,019). 


To say that the threats--assuming they were made at all--were 
"statements made in pique" does not constitute a finding as to whether or 
not such statements were made. Two responsible officers of the Globe 
have said by affidavit that they were made; Choate says flatly by counter- 
affidavit that they were never made (R. 5739-5746). There has been no 
hint from anyone’ who was present at this conversation that the statements 
were made in pique. This is no more than a straw man invented by the 
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Commission to explain the statements away in the event that they were 
made. It is submitted that in a matter which so vitally affects the public 
interest, appellant is entitled to a finding as to whether or not these threats 
were made and if they were so made, a consideration of them by the Com- 
mission in the light of the circumstances under which they were made and 
in the light of the other facts of record bearing on the monopolistic and 
predatory practices of the Herald-Traveler, and not on the mere assump- 
tion by the Commission that they were made in "pique". | There is no way 
such a finding can be made without subjecting the various affiants to cross- 
examination at an open hearing, and if it develops that the threats were 
actually made, there is no way in which the circumstances under which 
they were made can be revealed except at an open hearing. 


The Commission's dismissal of the affidavits with respect to at- 
tempts to upset the Globe's loan agreements as being affidavits made by 


persons having no first-hand knowledge of the matters involved is fatally 


defective on two grounds. First of all, the affidavits of the officers of 
the Globe to the effect that this incident occurred are, it)is true, affi- 
davits of persons having no first-hand knowledge, but the counter-affi- 
davit of Choate with respect to this matter reads as follows: 


"The new 12 million dollar plant, financed largely by the John 
Hancock, was, in my opinion, a serious and calculated threat to 
the Herald-Traveler. It was announced in the Globe issue of 
May 20, 1956, that the financing of their new building was ac- 
complished. The announcement held not the slightest hint that 
the financial aspect was not final and complete. 


"Upon reading in the Globe that it had completed arrangements 
with the John Hancock Life Insurance Company for|a very sub- 
stantial loan, I did express my surprise to Mr. Paul Clark, 
President of John Hancock, whom I have known personally for 
many years. I recalled to him that his insurance company 
had refused the Herald-Traveler a relatively small loan in 
1948 on policy grounds, and pointed out that it had waived 
precisely the same policy to make a substantial loan to one 

of the Herald-Traveler's competitors, the Globe. 


"T never asked Paul Clark not to loan the Globe the money. I 
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told him I represented a newspaper in Boston already facing 
the heaviest competition in the United States. I stated that 
now it seemed my competition was not only the Globe, but also 
the gigantic John Hancock, with its billions of dollars of re- 
sources. 


"The Globe 12 million dollar plant, I told Clark, is aimed solely 

at putting the Herald-Traveler out of business. I said that in order 
to stay in business I probably would have to match the Globe's 
press capacity by buying new presses and a new plant for the 
Herald-Traveler. I did not ask Clark or anyone else to repudiate 
the agreement with the Globe. 


"I never ‘attempted to upset’ any bank loan the Globe had made or 

was seeking to make and never 'visited . . . officers of the bank" 

for that purpose." (R. 5741) 

It is submitted that this is an affidavit from a person who does have 
first-hand knowledge and that he confirms the facts alleged by the Globe 
and quarrels only with the interpretation to be placed on those facts. Is 
it not reasonable, before agreeing with Choate's interpretation, to sub- 
ject him to cross-examination with respect to this incident also? 


Secondly, the one person who can give an impartial, unbiased ac- 
count of this incident is obviously Mr. Clark, President of John Han- 
cock Life Insurance Company. Neither the Globe nor the Herald- 
Traveler has offered any affidavit from Mr. Clark for the obvious reason 
that Mr. Clark is unwilling to give either of them an affidavit. Thus, 
the only way in which the evidence with respect to this incident can be 
fully developed is to reopen the hearing and permit the parties to sub- 
poena Mr. Clark. It is quite understandable that an innocent bystander 
prefers to stay out of a rather bitter controversy between the two princi- 
pal newspapers in the home city of the business which he conducts. But it 
is also reasonable to assume that if Mr. Clark is subpoenaed, he will 
tell the truth. Thus, a reopening of the record is not only indicated, 
it is required in order to clarify the evidence indicating that Choate at- 
tempted to upset his competiton's loans. 


The Supreme Court of the United States in speaking of the meaning 
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of the term “fair and full hearing" has said: 


"The basic elements of such a hearing include the right of 
each party to be apprized of all the evidence upon which a 
factual adjudication rests, plus the right to examine, ex- 

plain or rebut all such evidence." 
Carter v. Kubler, 320 U.S. 243 


Appellant submits that it has not had any opportunity to "examine" 
the evidence which it has offered and which the Commission has purport- 
edly considered in its Memorandum Opinion and Order. It further sub- 
mits that this evidence is vitally important, not only to the applicants 
herein, but also to the public interest, and the parties are entitled both 
in their own interest and in the public interest to a reopening of the record 


for the purpose of cross-examining and further developing the evidence 
offered. 


B. THE DECISION OF THE COMMISSION IS ARBITRARY AND CA- 
PRICIOUS AND NOT BASED ON A RATIONAL CONSIDERATION 
OF THE RECORD. 


The findings and conclusions set forth in the Commission's decision 
are so slanted and lacking in objectivity that they reveal that the decision 
is not the result of an orderly process of impartially making subsidiary 
findings, and then ultimate findings, and finally arriving at conclusions 
which flow rationally and logically from such findings, in accordance 
with the requirements of Johnston Broadcasting Company v. FCC, 85 
U.S. App. D.C. 40, 175 F. 2d 351. To support such a broad assertion, 
it is necessary to go through the conclusions in the Commission's decision 
section by section to point out the many instances in which the decision 
unwarrantedly favored WHDH. The importance of each such instance 
may be small but their cumulative effect is enough to reveal that the 
decision was not the result of an orderly process of reasoning, but rather 
was written to support a result arrived at before the decision was written 
and not arrived at by any logical or rational consideration of the record 
facts. 


For convenience the various instances of arbitrary and capricious 
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conclusions contained in the decision will be set forth under the same 
headings as used by the Commission in setting forth its conclusions. 


i Local Residence 


The Commission concluded that there was no preference among 
WHDH and Greater Boston or Massachusetts Bay with respect to local 
residence. It referred to its finding with respect to the local residence 
of the Winslow family, which owns 23% of the Herald-Traveler stock (R. 
10,110), but it failed to consider its finding that more than 1600 of the 
approximately 3000 Herald-Traveler stockholders who, collectively, 
own approximately 36% of its stock are not residents of the Greater 
Boston area (R. 10,019). With respect to Greater Boston, it found that 
"nearly all of the officers and directors of Greater Boston are native to 
the Greater Boston area" and that "for the most part the stockholders of 
Greater Boston are also native to the Boston area," (R. 10,111). It 
failed to consider its finding that all of the 36 stockholders of Greater 
Boston, among whom are numbered all of its officers and directors, are 
long-time residents of the Greater Boston area, with the sole exception 
of the proposed General Manager, who will move to Boston if Greater 
Boston is successful herein (R. 10,127). 


2. Civic Participation 


In its conclusions with respect to civic participation, the Commission 
refers to the civic participation of the "principals" of an applicant as being 
a factor of some importance. Then, in connection with WHDH, it makes 
reference to the civic participation of Messrs. Talmadge, McGrath, 
O'Connell and Wood, no one of whom can be considered in any sense a 
principal of the Herald-Traveler (R. 10,111-112). It is true that they 
are directors of WHDH, Inc., but the Commission fails to find, as it 
was requested to do, that the Board of Directors of WHDH, Inc., met 
only once during 1954 for an organizational meeting as required by law. 
The only business transacted at this meeting was the reading of the 
minutes of the previous year's meeting, the election of officers for the 
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coming year and the adjournment of the meeting, (Tr. 883-85). Choate 
testified that Messrs. Wood, O'Connell and Talmadge aré all employees 
of the Herald-Traveler below a policy-making level (Tr. 559), and that 
policy for WHDH, Inc., was made and would be made for |the television 
station by him in conjunction with the directors of the Herald-Traveler, 
not the directors of WHDH, Inc. (Tr. 656). Thus, it is apparent that 
Messrs. Wood, O'Connell and Talmadge are Herald-Traveler employees 
having only the most formal and unimportant connection with WHDH, Inc., 
and are in no sense principals of that applicant. While McGrath is 
General Manager of WHDH, he is an employee having no ownership 
interest, and, therefore, cannot be considered to be a principal. In 

this section of the Commission's conclusions no reference whatever is 
made to the civic activities of the directors of the Herald-Traveler or 
particularly to the activities of Messrs. Winslow and Brown who are the 
principal stockholders and the real principals of both the Herald-Traveler 
and WHDH. The reason for this is that the record is barren of any evi- 
dence with respect to any civic activities entered into by these men. 


The Commission grudgingly gave Greater Boston and Massachusetts 
Bay "sone" preference over WHDH with respect to civic participation 
but concluded that WHDH had made a "substantial" showing. This up- 
grading of WHDH was a conclusion entirely unwarranted by the record 
facts. 


3. Diversification of Occupations of Principals 


Under this factor the Commission recites that the “principals of 
WHDH represent newspaper and banking activities as well|as manufac- 
turing and broadcasting." (R. 10,112). Here, in an effort to puff up 
the favored applicant, they include banking and manufacturing, which 
are obviously interests of Messrs. Winslow, Brown and Cox, the directors 
of the Herald-Traveler, whose depositions reveal that Winslow and Brown 
are the principal officers of United Shoe Machinery Corporation, and Cox 
is a retired bank president (R. 10,020). As pointed out above, these men 
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are the real principals of WHDH, so no quarrel can be made with the in- 
clusion of their activities under this heading. It does serve, however, 
to point up the fact that their civic activities were not referred to under 
the previous heading, where the Commission conveniently treated 
Messrs. McGrath, Wood, Talmadge and O'Connell as "principals" of 
this applicant. 


Both Greater Boston and Massachusetts Bay were again grudgingly 
given "some" preference over WHDH (R. 10,113). 


4. Experience 


Here again,’ the Commission chooses to identify Messrs. Talmadge, 
Wood & O'Connell as principals of WHDH and refers to their experience 
gained as members of the Board of Directors of WHDH, Inc., in super- 
vising policies for the radio station. As pointed out above, their partici- 
pation as directors during the calendar year, 1954, consisted of attendance 
at the one formal meeting required by law, at which no business was con- 
ducted. Also, as pointed out above, Choate in his policy-making functions 
is supervised not by the Board of Directors of WHDH, Inc., but by the 
Board of Directors of the Herald-Traveler (R. 10,114). 


The only genuine experience available to WHDH is the radio broad- 
casting experience of WHDH's staff, headed by McGrath. 


Turning then to Greater Boston, the Commission grudgingly recites 
part of Mr. Henry's experience (e.g., the Commission recites that Henry 
was television manager of WKOW-TV for approximately one year. 

(R. 10,114). The subsidiary findings show that he was in complete charge 
of WKOW-TV from early 1953 until December 31, 1954 (R. 10,028)). Con- 
tinuing in its effort to belittle the experience available to Greater Boston, 
the Commission refers to Mr. Haley, General Manager of a radio station 
in Boston (precisely the same expereience, since 1949, as that of Mr. 
McGrath - R. 10, 077) and proposed Commercial Manager of Greater 
Boston, and says, "There is no showing as to whether he would continue 

in his WORL capacities while Commercial Manager of the television 
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station."" (R. 10,114). The subsidiary findings contain the following: 
"Two of the stockholders, Michael Henry--proposed General Manager-- 
and Arthur Haley--proposed Commercial Manager--will devote full time 
to the television station." (R. 10,031). The Commission makes no 
reference to and apparently gives no consideration to the| extensive radio 
and television experience of Messrs. Girardin, proposed Program Di- 


rector of Greater Boston, and Hillman, proposed Production Director 
ofGreater Boston. The subsidiary findings show that Girardin has ap- 
proximately 25 years experience in Boston radio and that Hillman has 
been engaged in production work for network television in New York 
since 1948 (R. 10, 077). 


Both of these men hold options to become stockholders of Greater 
Boston in connection with their employment contracts, and it will be 
argued below that they should be treated as principals and prospective 
stockholders of Greater Boston. Entirely apart, however, from these 
options, it should be pointed out that under this factor the Commission 
purportedly is examining experience available to each applicant, whether 
that experience belongs to stockholders or not. Thus, McGrath holds 
no stock and no ownership interest in either Herald-Traveler or WHDH. 
The same is true of Talmadge and O'Connell. (Wood owns ten shares 
out of more than 376, 000 shares outstanding (Tr. 621)). | After this slanted 
and biased resume of the experience of the several applicants, the Com- 
mission concludes that WHDH is entitled to a "significant" preference 
over Greater Boston and Mass. Bay, saying, "Each of the latter two ap- 
plicants has but one principal, in demonstrated functioning position, with 
good broadcast experience; and even so, such experience is considerably 
less impressive than is the case with DuMont and WHDH." (R. 10,116). 
If the Commission is talking about "principals", it is submitted that 
Choate is the only principal of WHDH with any experience and that he 
has no operating experience. It is also submitted that the subsidiary 
findings make perfectly clear that Greater Boston has two principals-- 
Henry and Haley--in demonstrated functioning position, with good broad- 
cast experience. If the Commission is just talking about experience 
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whether it belongs to principals or not--and it apparently does so when- 
ever it wishes to include McGrath's experience to the credit of WHDH-- 
then Greater Boston is also entitled to have the experience of Messrs. 
Girardin and Hillman weighed. The combined experience of Messrs. 
Henry, Haley, Girardin and Hillman is overwhelmingly superior to any 
experience available to WHDH, and the Commission's conclusion under 
this factor, flowing as it does from a biased and distorted purported 
examination of the findings, is simply outrageous. 


5. Integration of Ownership with Management 


Under this factor, the Commission sums up WHDH as follows: 


"Mr. Winslow, Jr. who votes all of the stock in the applicant 
(owned by Herald-Traveler) will not be integrated into the 
management phases of the WHDH applicant. Mr. Choate, 
president and a director of the applicant, as well as vice president 
and a director of Herald-Traveler, will be the focal point between 
The Herald-Traveler and the management of the applicant. He 
will be in frequent contact with the general manager of the appli- 
cant, Mr. McGrath, particularly on any matters involving 

policy, the details of which appear in the findings, both as regards 
the Board of Directors of the applicant and as regards The Herald- 
Traveler itself. Mr. Choate has performed this role with re- 
spect to the radio operation of WHDH for some years. As has 
been seen he has experience in broadcasting as an executive of 
WHDH and he has a distinguished civic record." (R. 10,116). 


Removing the excess verbiage from the above paragraph, what it 
Says is that Mr. Choate represents the only integration of ownership 
with management which WHDH has. It specifically says that Mr. Winslow, 
who represents ownership, "will not be integrated into the management." 
It once again tries to exploit McGrath for WHDH's benefit, but, as pointed 
out above, McGrath has no ownership interest, but is merely an em- 
ployee. 


In its continuing effort to make WHDH look better than the record 
warrants, the Commission omits to state the extent of Mr. Choate's 
ownership interest. The record shows that he owns 6000 shares 
(Tr. 681) out of 376, 805 shares outstanding (R. 10,018), or 1.59%. That 
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is the extent of his ownership interest. The extent of his management 
activities is apparent from the following excerpt of the transcript of 
his testimony. 
"By Mr. Maloney: 
Mr. Choate, you are the publisher of the Herald-Traveler? 
That is correct. 


I meant to ask you, and I will ask you now: Can you tell us 
about how much of your time you spend on WHDH and how 
much on the Herald-Traveler? 


It would be difficult for me to give you the hours and minutes. 
Iam constantly in contact with McGrath and may talk to 
him three or four times a day on the telephone. I may visit 
the studio once or twice a week to participate in conferences 
in his office. 


On the other hand, I may not see him for a week or ten days 
atatime. He is constantly calling me and I am constantly 
calling him. (Tr. 560-61)". 
After discussing WHDH, the Commission turns to Greater Boston 
and finds that two of its stockholders owning between them 5.54% of its 
stock will be employed full time at the television station as General 
Manager and Commercial Manager (R. 10,114--See R. 10,031 for sub- 
sidiary finding that Haley will work full time at the television station). 
It will be argued below that the stock ownership which will result from 
the exercise of stock option contracts held by proposed key employees 
of Greater Boston should also be considered under the integration fac- 
tor. If this were done, Greater Boston would have six full-time employee 
stockholders owning, among them, 15% of its stock. Passing this con- 
tention for the moment, however, the record as it now stands shows 
WHDH having a 1.59% stockholder who participates in thé management 
to the extent of possibly a few phone calls and one or two|conferences a 
week, and Greater Boston having two stockholders of long and valuable 
experience in radio and television, owning between them 55. 54% of its 
stock, and devoting full time to the management of the station. 


The Commission in its conclusion under this factor says, 
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"The two most important tests which the Commission 

applies are those of considerable personal representa- 

tion of ownerships' point of view, and effective integra- 

tion through capacity for the integration tasks as well 

as factual showing with respect to their substantial 

nature." (R. 10,117). 
Thereupon the Commission blandly gives WHDH a preference in integra- 
tion over Greater Boston (R. 10,117). Appellant submits that there 
could be no clearer case of lack of objectivity and slanting and bias in 
favor of WHDH than the foregoing. To say that the conclusion of the 
Commission under the factor of integration flows rationally from the facts 
of record is to flout the plain meaning of words. The conclusion is ar- 


bitrary and capricious in the extreme. 


6. Diversification of Media of Mass Communications 


The factor of diversification is by far the most important factor in 
this case. As pointed out above, Herald-Traveler already publishes 
the morning Herald, the evening Traveler and the Sunday Herald, and is 
the owner of WHDH, a 50,000 watt AM radio station, and WHDH FM. 
There was no way in which the Commission could avoid giving the other 
applicants a preference over WHDH on the factor of diversification. The 
Commission did, however, go to considerable lengths and indulged in 
considerable distortion of the record to come to the conclusion that the 
ownerships and associations of WHDH did not "comprise a framework 
of undesirable concentration". (R. 10,131). It considered the finding 
that the Herald-Traveler accepts advertising only upon a combined rate 
basis for the two newspapers and "found no impropriety of attitude mani- 
fested" thereby, (R. 10,128), though it has frowned on this practice in 
other cases. For instance, in KFAB Broadcasting Co., 12 RR 317, the 
Commission considered this matter and refused to give a demerit to a 
morning and evening newspaper which owned a radio station for its 
practice of accepting advertising only on the basis of both papers, be- 
cause, the Commission pointed out, the paper had no joint rates for 
sales of newspaper space and radio time and there was, therefore, no 
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particular risk of combination newspaper and television sales. The Com- 
mission did not, of course, use this excuse for finding no impropriety 

in the Herald-Traveler's policy of accepting only advertising in both 
papers at a combination rate, because in fact they have been selling news- 
paper space and radio time in one package at a combination rate (R. 

10, 128). 


It then discussed what it called "a strong allegation of mutual pro- 
motion between the two newspapers and station WHDH AM, tending to 
advance the interests of Herald-Traveler". (R. 10,129). (In passing, 
it is interesting to note that the Commission, after having reviewed the 
evidence and made all its findings, still refers to an "allegation" of 
mutual promotion; in fact, there is strong evidence in the record of such 


a policy of mutual promotion.) The Commission concluded in this connec- 


tion that "no adverse conclusion is warranted." 


In another recent case, WKRG, Inc., 10 RR 225, the Commission 
refused to give a newspaper a demerit for joint advertising rates and pro- 
motional activities on behalf of its radio station because |of the applicant's 
apparent fairness in publicizing the daily logs and noteworthy programs 
of competitor stations. It did not allude to this case or give this reason 
as an excuse for not frowning on the policy of mutual promotion between 
Herald-Traveler and WHDH, because, of course, the record herein shows 
that Herald-Traveler flatly refuses to publish the program logs of its 
independent radio station competitors (R. 10, 022). 


The Commission explains away the combination sales of adver- 
tising space in the newspapers and time on the radio by saying, among 
other things, "Our findings do not show that WHDH would carry this 
program into television (R. 10,129)". In the same paragraph, however, 
the Commission alludes to Mr. Choate's frank statement)that the "pro- 
gramming of the television station would be adapted, where feasible to do 
so, to the best possible promotion of the Herald-Traveler.™ But it says 
that this statement "carries no necessary implication of wrongful pro- 
motion or combination and a presumption of improper conduct should not 
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be indulged."" A much more reasonable conclusion than the one reached 
by the Commission in this respect would be that the present practices of 
mutual promotion between the newspapers and radio station would be 
carried over into television, and, in fact, this is exactly what Mr. Choate 
said he was going to do (Tr. 552-53). 


In another case, Biscayne Television Corporation, 11 RR 1113, the 
Commission considered the application of a corporation controlled by 
the two largest newspapers in Miami, each of which owned a radio sta- 
tion in that city, and each of which was part of a chain of newspapers 
covering other cities. The Commission awarded a television channel 
to this applicant, in spite of giving the other applicants a preference in 
the factor of diversification, because it found, as it found in this case, 
that there was nothing to fear from the strong concentration of ownership 
of mass media. Among other reasons, in the Biscayne case, it pointed 
out that "no showing has been made on this record that any form of mon- 
opolistic practice is involved in the instant case, or that any of Biscayne's 
principals through their other business interests, have indicated any 
tendencies to engage in such practices". In the instant case, it gave no 
such reason for not fearing a concentration in the hands of the principals 
of WHDH, since they are the same men who have controlled the destiny 
of United Shoe Machinery Corporation for a generation, and they have 
certainly engaged in monopolistic practices in their conduct of the affairs 
of that company. U. S. v. United Shoe Machinery Corporation, 110 F. 
Supp. 295 (D. Mass. 1953), affirmed 347 U.S. 521 (1954). (R. 10, 021). 


Further, in the Biscayne case, the Commission pointed out "that 
there is no evidence of discriminatory treatment in the past on the part 
of either newspaper in favor of its associated radio facility and against 
competing radio facilities." Once again in the instant case, the Com- 
mission did not use this excuse for seeing nothing to fear in the concen- 
tration of mass media owned by the Herald-Traveler, since it was re- 
quired to find that the Herald-Traveler refuses to print the program 
schedules of independent radio stations competing with WHDH(R. 10, 130). 
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The Commission points out that this finding is "ameliorated" by the ex- 
planation that the newsworthiness of the programs printed has been superior 
to that of station programs not printed. When Mr. Choate was asked 

why he did not print the programs of independents other than WHDH, how- 
ever, his answer included the sentence, "These stationsjare all, of course, 
competitors of the newspaper and with the radio station."| (Tr. 562). It 

is thus apparent that a desire to discriminate against competing radio 
stations forms at least part of his policy against printing their program 
schedules in his newspapers. It is interesting to note also that Mr. Choate 
does not permit the radio editor of his newspapers to pass upon the 
newsworthiness of other stations' programs, since he testified that he had 
made the policy not to print them, and the radio editor is;not free to change 
that policy without coming to him (Tr. 661). 


Finally, with respect to the Herald-Traveler's fairness to com- 
peting radio stations, it should be noted that the Commission failed to 
find, in spite of uncontradicted evidence in the record, that Herald- 
Traveler charges radio stations other than WHDH the national rate for 
buying advertising space in the newspapers, which national rate is ap- 
proximately double the local rate charged to WHDH and other local busi- 
ness concerns in greater Boston (Tr. 665). 


Thus, it appears that every conceivable reason which the Commis- 


sion has used in the past for not fearing a concentration of mass media 
is not applicable in this case. The Herald-Traveler is owned and run by 
men who have been found to be in violation of the anti-trust laws in their 


other business; it not only requires combination purchases of the morning 
and evening newspapers, it also sells packages of newspaper space and 
radio time; there is strong mutual promotion between the newspapers and 
the radio station, to the point where the publisher, Mr. Choate, testified 
that he regarded the radio station as an "adjunct" or "subordinate arm" of 
the newspapers (Tr. 556); and, finally, the Herald-Traveler discriminates 
against competing radio stations by refusing to print their program 
schedules and by refusing to sell them advertising space at the local rate. 


24 


It is clear from the above that the record as it now stands in this 
case is ample to preclude a decision in favor of WHDH. Going back, 
however, to the first portion of this brief, the section devoted to argument 
that the record should have been reopened to receive the newly discovered 
evidence made available by the Globe, consisting of evidence of threats 
to drive the Globe out of business and of efforts to interfere with the 
Globe's arrangements for credit, it is incredible that, in the light of the 
record as it now stands, such new evidence should be rejected in a 
cavalier and offhand way. In its Memorandum Opinion and Order denying 
appellant's petition to reopen the record, the Commission said: 

"It is claimed by Globe, based on statements attributed to Mr. 

Choate, that WHDH would employ a TV license to destroy or 

injure the Globe. No indication is given of the manner in which 

this would come to pass or be attempted. Moreover, the Herald- 

Traveler has for a period of years operated one of the most 

powerful classes of aural broadcast stations licensed by the 

Commission, in the same Boston area and no evidence is 

shown in the record in this proceeding of a course of action by 

WHDH designed in any way to injure the Globe or any other 

newspaper or broadcast station, or which disserved the public 

interest." (R. 10,000). 

Appellant submits that the record contains a blueprint as to the manner 
in which WHDH will employ a television license to destroy or injure the 
Globe, and it is replete with evidence of how it has already used its radio 
broadcast facility to injure competing advertising media contrary to the 
public interest. 


The statements made by Choate are substantial evidence of an in- 
tent on the part of the Herald-Traveler to use its television affiliation 
for purposes violative of the anti-trust laws. See United States v. DuPont 
& Co., 353 U.S. 586, 600-601, 606-607. These statements, together 
with the evidence of Choate's attempt to bring about a merger of the Globe 
and Herald-Traveler, of the practices of the Herald-Traveler in boycot- 
ting independent stations in Boston other than WHDH from its radio pages, 
plus its practice of selling package deal advertising, clearly indicate a 
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course of conduct detrimental to the public interest in both the news- 
paper and the radio-TV fields. The use of monopoly power, however 
lawfully acquired, to foreclose competition, to gain a competitive advan- 
tage, or to destroy a competitor, is unlawful. United States v. Griffith, 
334 U.S. 100, 106-107. Lorain Journal v. United States, 342 U.S. 143. 


It is submitted that the Commission's handling of this diversifica- 
tion and concentration factor is all the evidence that is needed to show 
that the decision was not based on an impartial and rational consideration 


of the record, but rather must have been dictated by considerations not 
appearing in the record. 


C. THE COMMISSION ERRED IN SUSTAINING THE EXAMINER'S 
RULING REJECTING EVIDENCE OF GREATER BOSTON'S 
EMPLOYMENT AND STOCK OPTION CONTRACTS WITH 
PROPOSED KEY EMPLOYEES. 


Recognizing the importance of recruiting the best possible staff to 
operate the television station and of integrating key operating personnel 
with the ownership of the station, Greater Boston, in the early months of 
1954, entered into employment contracts with a proposed |program di- 
rector, production manager, and director of public affairs and special 
events. Each of these men, in addition to a binding employment contract, 
was given an option to purchase 2500 shares of Greater Boston's stock 
at $10 a share, the same price at which the stock was being issued to the 
other stockholders (R. 10,032). Furthermore, the contracts provided 
that they could pay for the stock in installments, in accordance with a 
provision of Massachusetts corporation law (R. 3605-8). 


These contracts served two distinct purposes -- first, by giving 
these men very valuable options on generous terms, contingent only on 
their coming to work for Greater Boston, they insured Greater Boston 
of having a competent nucleus of experienced executives, and, second, 
they insured Greater Boston of having an exceptionally high degree of 
integration of ownership and management. 
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On May 3, 1954, Greater Boston filed an amendment to its appli- 
cation which contained the following footnote: "NOTE: In addition, stock 
options on 2500 shares at $10 per share have been granted to three prospec- 
tive employees." 


When the parties exchanged their direct cases in written form in 
September, 1954, the names and biographies of the proposed key employ- 


ees were included in Greater Boston's case, as well as a copy of the form 
of employment and stock option contract which had been used (R. 3605-8). 
The other applicants objected to this evidence on two grounds--that it con- 
stituted a variance from Greater Boston's application, and that it repre- 
sented an improvement in Greater Boston's case after July 1, 1954, the 
cut-off date for such improvements. 


After the Examiner rejected the evidence of these employment and 
stock option contracts, Greater Boston saved its rights in this regard by 
making a formal offer of proof at the hearing. (Tr. 1284-86). 


The reason for excluding evidence which constitutes a variance 
from a party's application can only be to prevent the other parties from 
being unfairly surprised at the subsequent hearing. In this case there was 
no element of surprise, or unfair competitive advantage. The amendment 
to the application clearly put all the parties on notice as to what Greater 
Boston had done. The evidence offered in September, far from being a 
variance from the application, merely was proof that Greater Boston had 
in fact done what it said in its application it had done, and was designed 
to provide the details in connection therewith. 


The applications of all parties contain succinct and generally un- 
illuminating statements as to their plans, such as that their staff will 
consist of a certain number of people, or that their program will include 
a certain percentage of entertainment, religion, education, talk, or other 
types of programs. These matters are all enlarged on and explained in 
full detail when the direct cases are exchanged, just'as Greater Boston 
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did in the case of its proposed key employees. 


After the direct cases were exchanged, two months| were allowed 
for study and preparation for cross-examination. This surely gave the 
other parties time to investigate the proposed key employees, which in 
fact they did. The exhaustive cross-examination to which these men were 
subjected by the other parties is sufficient proof that there was no element 
of surprise or unfair competitive advantage at the hearing (Tr. 1425- 
1575). 


The objection that the contracts represented an improvement in 
Greater Boston's case after July 1, 1954, was obviously not well founded. 
The amendment filed with the Commission on May 3, 1954, recited that 
this had already been done at that time, and the contracts offered in 
evidence were all executed well before the cut-off date. 


In spite of this, the Commission ruled that, not only were the con- 
tracts a variance, but also "to have admitted them, long after the stipu- 
lated date for improvement of the applicants’ comparative cases, would 
have given Greater Boston an unfair competitive advantage in this pro- 
ceeding."" (R. 10, 032). 


Greater Boston submits that the exact opposite is true. That is, 
the exclusion of these contracts deprived Greater Boston /of a real com- 
petitive advantage to which it was clearly and fairly entitled. The evi- 
dence, if received, would make Greater Boston clearly pre-eminent in the 
factor of integration. The Commission gave both WHDH and Mass. Bay 
a preference over Greater Boston on this factor. As pointed out else- 
where in this brief, the preference given WHDH is so unjustified by the 
present record as to be absurd, but with the excluded evidence taken into 
consideration there would be no way in which the Commission could 
avoid giving Greater Boston a strong preference, not only over WHDH, 
but also over Mass. Bay, on the factor of integration. 


The exclusion of this evidence clearly deprived Greater Boston of 
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its right to a full and fair hearing. 


CONCLUSION 


The Commission's decision in this case is intellectually dishonest. 
It did not proceed from a rational consideration of the record. It must 
have been arrived at as a result of considerations which do not appear in 
the record. 


The only administrative expertise which was involved in it was the 
expertise of the anonymous employee of the Commission who actually 
wrote the decision. He obviously used all his experience and knowledge 
of the law to distort the record facts and arrive at the necessary con- 
clusions to support the decision which he had been told to arrive at. 


In other words, the decision is not the result of an orderly pro- 
cess of combing the record to make subsidiary findings of fact, then 
making ultimate find ings of fact which are natural inferences from the 
subsidiary findings, and finally making conclusions which flow rationally 
from the findings, Instead the final decision was made, not based on 
the record, but based on other considerations the nature of which can 
only be the subject of speculation, and then, in a travesty of justice, the 
legal forms appropriate to such a case were perverted in an effort to 
accommodate them to the facts of the case. 


In spite of the cleverness of the person who tried to dress up this 
decision in legal fashion, its essential dishonesty shines through. The 
principle of judicial review must be broad enough to look beyond the form, 
to the substance of the decision, and if this is done, this Court will re- 
mand this case tothe Commission in no uncertain terms. 
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In fairness to them, it should be pointed out that Commissioners 
Hyde and Bartley dissented from the decision, and Commissioner 
Craven took no part in the case. 


Respectfully submitted, 


JEREMIAH T, RILEY 


Of Counsel: 
Richard Maguire 
J. Joseph Maloney, Jr. 


31 Milk Street 
Boston, Massachusetts 
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ON APPEAL FROM DECISION AND ORDE 
THE FEDERAL COMMUNICATIONS COMMIS 


KL 
BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In view of the argumentative character of ap 


lant's Statement of the Case, it is believed that 


unargumentative statement of the relevant questions before 


the Court would be of assistance, 


Ones 


On April 25, 1957, the Commission released its 
decision in this| case, after extensive comparative 
hearing looking forward to a determination of which of 


four remaining applicants could best serve the public 


interest with a construction permit to build and a 


1/ 
license to operate Channel 5 in Boston, Massachusetts. 


These four applicants were Allen B. Dumont (Dumont), 

whose application was denied by the Commission's final 
decision but who is not appealing to this Court; Greater 
Boston Television Corporation (Greater Boston), and Mas- 
sachusetts Bay Telecasters, (MBT), both of whose applica- 
tions were denied in the Commission's final decision and 
who are the appellants here; and WHDH, Inc. (WHDH), whose 
application was granted by the Commission's final decision 


and is the intervenor before this Court. 


ee, Originally two other applicants, the Columbia 


Broadcasting System and the Post Publishing Company, 
publisher of the Boston Post, were in the proceeding. 
Both voluntarily withdrew before the decision in the 
case was adopted. The comparative hearing was held 
between June 16, 1954 and February 4, 1955. 


oe 


The Commission in granting WHDH its permit to 
construct a new television station to operate on 
Channel 5 in Boston, Massachusetts found that “the 
public interest, convenience and necessity will |be 
best served by an award...to WHDH” (R. 10,134). 
In so holding the Commission carefully evaluated 
the evidence in the record and made numerous fin 
ings as to which applicant was preferred over th 
others on the basis of various criteria regularl 
used by the Commission for comparing applicants 
for television facilities. The following chart 
sets out in tabular form the Commission's decision 
on each of the several “factors” alleged as relewant 
by one or more of the parties and perhaps will be 
useful to the Court for reference from time to 


2/ 
time as it considers the case. 


2/7 The Chart does not purport to record the Com-+ 


mission's decision in detail as to Dumont, since 
Dumont did not contest the decision. 
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Since an overall decision of the Commission cannot be 
determined by merely adding up the preferences in each of 


the above criteria, because such process does not allow for 


evaluation of each criterion as to its proper weight in 


respect to the other criterion in determining which appli- 

cant can best serve the public interest, the Commission's 

ultimate conclusion concerning the significance to be 

given such criterion is of great importance, 
The Commission here determined: 


“WHDH emerges with a strong showing on qll 
of the local factors. To this local showing 
must be added its strong preferences in|the 
area of past broadcast record and broadcast 
experience of principals over the other |two 
applicants which have made forceful local 
showings, in case of MBT a Slightly better 
composite local showing than WHDH...The 
factor of diversification of the media of 
mass communications weighs significantly 
against WHDH... The question remains whether 
the inferior position of WHDH on the factor 
of diversification is of controlling weijght 
as to Greater Boston and MBT when assessed 
against the superiority of WHDH with parlti- 
cular reference to past performance record 
and broadcast experience of principals, 
The overall strength of showing by WHDH, 
including the local factors, the program 
proposals, and the assurance of effectuat 
tion which is gathered from its superior 
broadcast record over a period of years 
in the community concerned and the experience 
qualifications which its principals demon- 
Strate, persuade the Commission that this 
applicant is the most qualified to provide 
programming service on a continuing basis 

in the interests of the population of the 
coverage area, notwithstanding that the 
diversification policy of the Commission 
would be better served by a grant to 
either Greater Boston or MBT. We believe 


eS IGhe 


that from the demonstrated superiority of 

the service to be expected from WHDH, greater 

public benefit would flow than would come 

from the application of our diversification 

policy in order to effect a grant to one of 

its competitors.” (R. 10,133-10,134) 

It is this determination which is under attack here. 
The appellee believes the determination to be within the 
Commission's discretion and a reasonable and proper deter- 
mination upon the basis of the facts of record. Appellants 
attack the determination as arbitrary and capricious both 
with respect to the support in the record for the basic 
findings and conclusions on the several factors and with 
respect to the reasonableness of the ultimate conclusion. 
On the same date on which the Commission issued this 

decision, (April 25, 1957) it also issued a Memorandum 
Opinion and Order (See R. 10,004-10,010) wherein it 
denied a petition of the Globe Newspaper Company to inter- 
vene, filed January 30, 1957 and denied petitions of MBT 
and Greater Boston to reopen the record filed, February 
13, 1957. The Globe petition was denied as untimely 
filed. Appellant's petitions to reopen the record were 
denied primarily on the ground that no useful purpose 
could be served by reopening the record at such a late 


date to admit evidence which the Commission believed 


could not possibly alter its decision. This determination 


of the Commission is likewise under attack by the appellants. 


TS 


Besides these two attacks upon the Commissio 
minations, attacks are made upon two interlocuto 
of the examiner reaffirmed by theCommission's deci 
case. One concerns refusal of the Commission's 
admit into evidence certain facts pertaining to 
allegedly held by employees of Greater Boston an 
concerns the refusal of the Examiner to admit ex 
evidence offered by MBT seeking to show WHDH's s 
ment and staffing proposals to be inadequate. 

Each of these four questions of alleged erro 


separately discussed by appellee herein. 
SUMMARY OF ARGUMENT 


As in all comparative cases, the decision he 
WHDH over appellants is based upon the Commissio 
of a number of areas of possible comparison, the 
preferences where distinctions between the parti 
decisional significance, and an ultimate evaluat 
various preferences to determine which applicant 
serve the public interest. In this case the dec 


award only slight preferences to appellants over 


n‘s deter- 

ry rulings 
Sion in this 
Examiner to 
stock options 
d the other 
pert rebuttal 


tudio, equip- 


r will be 


re favoring 
n's analysis 
award of 

es are of 
ion of 

would 
isions to 


WHDH in the 


areas of civic participation and diversity of the business 


interests of principals, and to award no prefere 
one of the three with respect to local residence 


of ownership and management, program policies an 


proposals, studio and equipment, and staffing wa 


mces to any 
» integration 
d program 


s completely 


Ns ae 
reasonable. The appellant's arguments to the contrary with 
respect to these areas of comparison reflects in part a mis- 
understanding of the Commission's policy to consider as “prin- 
cipals” only those persons in a position to exercise a genuine 
influence over policy determinations - as contrasted with mere 
employees, no matter how high their title or important their 


operating assignment. It is also based upon a misreading of 


Johnston Broadcasting Co. v. Federal Communications Commis-— 


Sion, 85 U.S. App. D.C. 40, 175 F.2d 351, as commanding a 
preference in all areas in which there is any observable 
distinction, regardless of whether the distinctions in ques- 
tion have any demonstrable relationship to insuring a better 
operation in the public interest. 

WHDH's strong preferences over appellants in the broad- 
cast experience and past broadcast record areas are not only 
fully justified by the record but of great importance (parti- 
cularly when associated with an applicant with a good record 
with respect to the other "local" factors) in estimating its 
ability to carry out its proposals, and promptly to provide 
the Boston area with a much needed new television service. 

On the other hand while appellants are entitled to the strong 
preference awarded them because of WHDH's newspaper ownership 
and its existing radio operations in Boston, this preference 
had to be evaluated in the light of the many other newspaper, 
radio and television facilities in the Boston area, which 
gave assurance that nothing approaching a monopoly over dis- 


semination of news was involved. Moreover while the record 


ee ee 
showed some instances of interrelationship and jcross-promotion 
between the WHDH radio station and the Herald-Traveler news- 
papers, there was no indication that the joint ownership of 
several types of mass media had been utilized improperly to 
the harm of competing media. Under these circumstances the 


evaluation of whether the preferences to WHDH in the experience 


of its principals and past broadcast record, outweighed the 


preferences to appellants, primarily that in the diversifi- 


cation of mass media area, was a matter reserved for the 
reasonable discretion of the Commission. See McClatchy 
Broadcasting Co. v. Federal Communications Commission, 99 U.S. 


App. D.C. 195, 239 F.2d 15; Pinellas Broadcasting Co. v. 


Federal Communications Commission, 97 U.S. App.|/ D.C. 236, 
230 F.2d 204, Its determination in favor of WHDH here was 
clearly a reasonable one. 
II, 

The Commission properly affirmed its examiner's rulings 
in this case precluding the introduction by Greater Boston 
at the hearing of certain stock option and employment con- 
tracts with four individuals, whose names and qualifications 
had not previously been revealed in spite of an) agreement 
by all parties not to improve their cases after|a specified 
date. The new evidence sought to be introduced; by Greater 
Boston is not saved from being fatally at variance with the 
proposal it agreed to take to the hearing because Greater 


Boston had previously noted that stock would be/ issued to 
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some unspecified staff personnel. Similarly the Commission 
properly confirmed the examiner's exclusion of certain rebut- 
tal evidence submitted by MBT relating to the studio and equip- 
ment and staffing proposals of WHDH, in view of the fact that 
the material in question was primarily argument masquerading 
as testimony, and the remainder was clearly redundant or im- 
material. 

III, 

The Commission also properly refused to reopen the 
record after the Initial Decision and oral argument to con- 
sider allegations made by the Boston Globe, and seconded by 
appellants, with respect to purported actions taken by the 
Herald-Traveler many months earlier in connection with its 
efforts to persuade the Globe to enter merger negotations. 
See Interstate Commerce Commission v. Jersey City 322U,S.503; 
United States v. Pierce Auto Frieght 327 U.S.515, As the 
Commission poig&ted out, the unsuccessful merger negotations, 
as such, did not raise any question as to the Herald-Travel- 
er‘s qualifications or any implications of improper use of 
its mass media facilities. The hearsay charges that the 
Herald-Traveler, had attempted to block a loan to the Globe 
and the allegations that Mr. Choate had, a number of months 
previously, thredtened to use the television station to in- 
jure the Globe, (both of which charges WHDH denied) the Com- 


mission thoughtj were so iinlikely to demonstrate any real 


predatory. course of actibn on the part of the Herald-Traveler 


oa bees 
management, even if it were assumed that they we 
correct, as to not warrant reopening the record 
late stage - particularly in the light of the ex 
tigation into the question of the use of the com 
ties of the Herald-Traveler and WHDH which had b 


at the time of the original hearing. 


ARGUMENT 


In this case the Commission, in a decision 


some 124 pages (R. 10,011-10,134), has at great 


re technically 
at this very 
haustive inves- 
bined activi- 


een conducted 


running to 


length 


analysed the record evidence with respect to each of the 


Many points in issue, It made basic findings of 
which it then reached ultimate findings as to th 
to be given the applicants with respect to each 
factor. Finally, it reached its ultimate conclu 
evaluation of these preferences, that a grant to 
best serve the public interest. 
v. Federal Communications Commission 85 U.S. App 
175 F.2d 351. 

MBT, Greater Boston, or both, have challeng 
basic or ultimate findings as well as the Commis 
conclusions as being arbitrary, irrational or co 


weight of the record. We shall show below that 


sion's evaluation of the pertinent evidence with 


each of the factors were reasonable; that its in 


ferences and the weight it gave thereto are clea 


fact, from 

e “preferences” 
relevant 

Sion, upon 


WHDH would 


See Johnston Broadcasting Co. 


. D.C. 40, 


ed many of the 
sion's ultimate 
mtrary to the 
the Commis- 
respect to 
dividual pre- 


rly within the 


Pree Wy ee 
scope of its discretion as the arbitrar of what is most 
likely to serve, the public interest; and that its ultimate 
conclusions that WHDH was to be preferred was a reasonable 
one which is clearly neither arbitrary nor capricious. We 
shall also show, that the three procedural questions raised 
by appellants are equally without merit, i.e., that Greater 
Boston's proferred evidence as to certain stock options was 
properly excluded from the record; that MBT's proferred ex- 
pert evidence as to the inadequacies of WHDH's studio, equip- 
ment and staffing proposals was properly refused into evid- 
ence; and that, contrary to the contentions of both Greater 
Boston and MBT, the record herein should not be reopened 
after the Initial -Decision and oral argument to receive al- 
leged new evidence as to the relations of WHDH or its parent 
with the Boston Globe, a competing newspaper. 

I. THE COMMISSION'S AWARD OF PREFERENCES WITH 
RESPECT TO EACH OF THE COMPARATIVE CRITERIA 
AND _ITS ULTIMATE DETERMINATION THAT THE PRE- 


FERENCES ASSIGNED TO WHDH OUTWEIGH THOSE 
SSIGNED TO THE APPELLANTS WERE REASONABLE 


ACTIONS BASED UPON THE EVIDENCE OF RECORD 
EERE OF RECORD, 


As we pointed out in the statement, supra, pp.4-6, the 


Commission here made detailed findings and conclusions on 
some 13 factors which one or more of the parties had urged 
to be relevant to the comparative choice between the parties. 


We have discussed below those areas where one or more of the 
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3_/ 
appellants have argued these conclusions are invalid. As we 


shall show, while reasonable men might differ as to the proper 
weight to be given to the evidence with respect to some of 
these factors, the Commission's conclusions in each area are 
based upon substantial evidence and are not subject to rever- 
sal by this Court, The determination that WHDH,| with a strong 
record on all local factors and strong preferences over MBT 
and Greater Boston in broadcast experience and past broad- 
cast record, was to be preferred over the appellants who had 
a strong preference in the area of diversification of mass 
media, and lesser preferences in civic participation and 
diversification of its principals' business interests, was 
Similarly appropriate in the light of the total record. See 
Johnston Broadcasting - V. Federal Communications Commission, 
85 U.S. App. D.C. 40, 175 F.2d 351; Yankee Network, Inc. v. 
Federal Communications Commission, 71 App. D.C. 11, 107 F.2d 
212; Pinellas Broadcasting Co. v. Federal Communications Com- 
mission, 97 U.S. App. D.C. 236, 230 F.2d 204. 
At the outset, since there is some confusion in the ap- 
pellants* briefs with respect to the meaning of the term 


3/ Conclusions of the Commission not advanced as invalid 


by either appellant have not been discussed in detail in 
this brief. However, it is important to note that one of 
the uncontested conclusions is that WHDH and MBT |must be 
accorded “some preference” over Greater Boston, though no 
difference of substance was found between them as far as 
Planning and Preparation is concerned. (R. 10,122) 


a. gee 


“principals” as used by the Commission in evaluating the ap- 


plicants with respect to a number of factors such as “local 


residence", “civic participation”, “broadcast experience", 
etc., it may be useful to clarify this matter. Principals, 
as long defined|by the Commission, in this and other compara- 
tive television, cases when speaking about a corporate appli- 
cant, includes corporate officers, directors and major stock- 
holders, i.e., the persons, likely to have real influence in 
establishing corporate policy. It does not include employees, 
irrespective of their role or title, who, whatever their 
significance in the day to day operation, of a station, do 
not occupy policy making positions, This is an outgrowth of 
the Commission view that any qualified applicant, and parti- 
cularly any applicant likely to prevail in a comparative 


hearing, can and will hire qualified, and experienced operat-— 
4/ 
ing personnel, 


Appellants argue at some length, with respect to several 


4/ Of course, where as in the case of WHDH, the corporate 


applicant is a wholly owned subsidiary of another corporation, 
consideration must also be given to the officers, directors 
and major stockholders of the parent, to the extent significant 
under the facts of the particular case. This does not mean, 
however, as appellants appear to argue at some points where 

it suits their interets to do so, that the principals of the 
licensee corporation are to be ignored or treated as mere 
employees because their continued existence as officers or 
directors ultimately depends on the determination of the 
parent corporation. For even where no-parent-subsidiary 
relationship is concerned, the officers and directors of a 
corporate applicant will always be subject to change by 
majority vote. This does not mean, however, that a 2% 
stockholder of MBT, for example, who has been voted on to: its 
Board of Directors, because the majority of stockholders 
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criteria of comparison, that it is inappropriate|to consider 
Messrs. McGrath, Talmadge, 0° Connell and Wood as| principals 
of WHDH, despite the fact that they are all both, officers 
and directors of the corporation, except for 0° Connell who 
is only a director. (See Greater Boston Br. 14-18, MBT Br. 
25-27). They point to the fact that there was only one 
regular meeting of the WHDH Board of Directors in 1954, and 
allege that in effect, these men are merely employees of 
the Herald-Traveler acting as dummy directors for Mr. Choate, 
the alleged mastermind of the entire operation, 

The record indicates that Mr. McGrath, who is Vice- 
President and Director of WHDH, Inc, has been General Manager 
of radio station WHDH since 1946 and has worked extremely 
close with Mr. Choate in the planning for the WHDH tele- 
vision station of which he will be General Manager. (Tr. 
648, R. 4,064-4,067, R. 4,150-4,151, R. 10,015-10,018). 
Similarly, Talmadge, as treasurer and director of WHDH and 


treasurer of its parent, the Herald-Traveler, has partici- 


pated in the affairs of WHDH on a regular basis 4s well 


as in the preparation of its television proposal, among 
other things, supervising the overall financial dnd ac- 
counting aspects of the operation. (R. 4,052-4,055, 
4,150-4,151 and 10,018) The record fully established his 
knowledge of policy problems concerning the financial 


47 (Cont*d). believe he will be of value in this policy 


making position, should be ignored in view of the fact he 
might subsequently be removed. 


S216)& 


aspects of programming, rates, and equipment. (Tr. 674-698). 


Wood, Assistant Treasurer of the Herald-Traveler, and Clerk 
as well as director of WHDH not only assists Mr. Talmadge in 
accounting matters, but approves in his official capacity 
all bills and vouchers and signs all checks. (R. 4,056-4058, 
4150-4151, 10,018). O*Connell, not only is a director of 
WHDH, but a principal labor relations and business advisor 

to station WHDH, as well as to the Herald-Traveler, and was 
active in the original purchase of station WHDH. (R. 4,059- 
4062, 4151, 10,018). 

Beside these facts showing the principal parts these men 
play in the WHDH organization, testimony in the record reveals 
that all of them play an active role in determining WHDH's 
policies and carrying out its operational activities. Though 
these men do not meet in formal board sessions regularly for 
such purposes, they do informally run the business of the 
corporation by keeping in constant working contact with each 
other by way of telephone and direct personal meetings at 
their desks, Whether a board meets formally is not the 
determinative factor of whether it performs its policy- 
making functions as appellants seeks to have the court 
believe. 

That there;is “constant contact” Mr. McGrath testified 
(Tr. 884). The record there and elsewhere clearly shows that 
there is constant informal consultation not only between 
Choate and McGrath but also between McGrath and all WHDH 


officers, Likewise Mr. Choate made it expressly clear 


re bee 


that such policy questions as whether WHDH's pro 


vision station should go into color operation we 


by all members of the WHDH board. (Tr. 619-620 

It is clear, therefore, that in discussing 
factors below, the Commission properly gave weig 
activities and record of the several members of 


board of directors. 


A. Local Residence 


Local residence of an applicant's principal 


posed tele- 

re discussed 
5_/ 
and 666). 

the individual 
ht to the 


the WHDH 


s is a crit- 


erion traditionally used by the Commission in comparing ap- 


plicants, In this area of comparison the Commis 


sion found 


that “no preference" should be given “as among WHDH, MBT and 


Greater Boston", 

Although MBT in its brief took no occasion 
with this conclusion, Greater Boston in its brie 
leges that the Commission failed to consider in 


certain facts found in its findings. On the bas 


alleged errors, Greater Boston lays claim to a p 


in this area over WHDH. Greater Boston states t 


'5/_ Testimony by Choate at Tr. 559 and 656 has 
as proof of the fact that the other WHDH board m 
below the policy making level, and that policy i 
made by Choate in consultation with the Herald-T 
board. Examination of the discussion at these p 
hearing transcript and elsewhere shows clearly t 
only true in the broadest sense, i.e., the estab 
the radio station as a music, sports and news st 


to disagree 

f (p. 14) al- 
its conclusions 
is of these 
reference 


hat the Com- 


been cited 
embers are 

S actually 
raveler 
oints in the 
hat this is 
lishment of 
ation, and 


that the significant policy determinations below this general 


directive remain the responsibility of the offic 


ors of WHDH, Inc., who report their determinatio 
parent Herald-Traveler through the WHDH presiden 


ers and direct- 
ms to the 
t, Mr. Choate. 
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mission failed to consider (1) "its finding that more than 
1600 of the approximately 3000 Herald-Traveler stockholders 
who, collectively, own approximately 36.% of its stock are 
not residents of the Greater Boston area;" and (2) “its 
finding that all of the 36 stockholders of Greater Boston, 
among whom are numbered all of its officers and directors, 
are long-time residents of the Greater Boston area with the 
sole exception of the proposed General Manager, who will 
move to Boston if Greater Boston is successful herein" 
(Greater Boston Br. 14). 

The short answer to these allegations is that the 
Commission did consider the number of principals of each 
applicant who were local residents but found the difference 
to be of no significance as follows: 

"No distinction is made on the basis that a 

greater number of the principals of Greater 

Boston are native to the area, since the 

principals of MBT are nearly all long time 

residents, and since the officers and directors 

of WHDH all are residents, have operated a 

local radio station since 1946, and the pub- 

lishing company which owns the stock of WHDH 


has been indigenous to this area for a great 
many years." (R. 10,111) 


In other words, Greater Boston's STcreest is not with 


the findings of the Commission on this point, but rather 


with its conclusion that such differences as do exist are 


6/7 Only the quickest of reference to the record reveals 


that, as among the parties before this Court, all evidenced 
the fact that most of their principals were local residents 

of the Boston aréa. See R. 10,015-10,026 (Findings on (WHDH)); 
R. 10,026-10,035 (Findings on Greater Boston); and R. 10,035- 
10,047 (Findings on MBT), 


=O. = 
insignificant in the light of the overall strong showing of 


all three applicants, This conclusion, however, is clearly 


one at which the Commission could lawfully arrive under the 


circumstances, 
B. Civic Participation 

In this well recognized criterion of comparison, ident- 
ity of an applicant and its principals with the| civic life 
of the area to be served is considered by the Commission 
because of the assurance of insight into area needs which 
such participation can bring to an applicant. In this case 
the Commission granted "some preference” to both appellants 
over WHDH. They argue, however, that the facts|of record 
warranted a greater preference, 

Greater Boston's argument on this point is| largely 
confined to an attack on the propriety of giving any con- 
sideration to the civic participation of the WHDH directors 
as principals other than Sisate We have discussed this 
point supra, pp,13-17, and as there pointed out in greater 
detail each of the members of the board of directors of 
WHDH can properly be considered principals because they 
do in fact play an important part not only in the day by 
day policy administration and station operation |but also 
play a part in the overall policy decisions of the corpo- 


7/ Such directors include Messrs. Talmadge, McGrath, 


O'Connell and Wood. 
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ration, Further discussion of the point is not necessary 
here. 

Greater Boston also argues that the Commission should 
have given greater consideration to the civic participation 
records (or rather the alleged lack of such records) of 
the directors of the Herald-Traveler and particular Messrs. 
Winslow and Brown. (Greater Boston Br. 15). But the Com- 
mission here did give consideration (R. 10,112) to civic 


record of the Herald-Traveler, as an entity,which is run 


/ 
/ 


by said directors, as fully set forth in the 7 ge of 
| ee 
the Commission's decision (R. 10,021510,022). 


MBT's argument on this point (MBT Br. 22-23), is 
little more than an attack on the proper weight to be 
given the argued findings. It states, "Nothing in its 
decision discloses the length to which the Commission 
went to inflate beyond reason the showing of WHDH and to 
depreciate that of MBT than does its treatment of the 
civic participation criterion.” (MBT Br. 22), If this is, 
in fact, the strongest point in MBT's case, it is a weak 
case indeed. 

MBT, has a board of directors of some thirteen men. 
(RE. 10,036) The; Commission made complete findings as to 


8/7 That Mr. Winslow was responsible for such an out- 


standing civic record on the part of the newspapers is 
brought out in the finding; "It is established that Mr. 
Winslow, the president, is the ‘major factor in whatever 
is done by the Herald-Traveler board of directors'", 

(R. 10,019) ; 
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civic records of each of them (R. 10,037-10,043) jand concluded 
correctly that "most of its aca las -.. \demonstrated 
active civic records, in the case of Mr. Steinert an out- 
standing record is shown, and Messrs. Foley and McDonald 
have been very active in civic matters”, (R. 10,112) On 
this basis MBT was awarded “some preference” over WHDH, 
since, although Choate's record was outstanding, McGrath 
“very active”and Talmadge Weceieateee its five member board, 
one (Wood) had no demonstrable civic record and another 
(O'Connell) only a limited record. MBT's outrage stems from 
the Commission's failure to upgrade some of its gther direct- 


ors from the "active" to the “very active” or “outstanding” 


category, and in great part from the Commission's sensible 


refusal to evaluate this factor on the basis of pure numbers 


‘of activities, which would obviously have given an unfair 
advantage to the applicant with the largest number of 
directors. We submit that the Commission's conclusions 


here were obviously reasonable under the circumstances, 


9/ Contrary to MBT's allegations (Page 23 of its brief) 


this reference to principals is obviously to MBT officers 
and directors, not mentioned subsequently in the |quotation, 
including Messrs. Hunter, Clark, Hoag, Fitzgerald, Laughlin, 
Preston and Rowland. 


10/ As noted supra, the Commission also pointed |to the 
active civic record of WHDH's parent, The Herald-Traveler. 


ey ae 


C._Diversification of Occupations 
of Principals 


On this relatively minor factor (R. 10,112), which re- 
lates to the breadth of overall experience brought to bear 
by the principals of an applicant, the Commission granted 
“some preference” to MBT and Greater Boston over WHDH. 

The only challenge to this conclusion comes from Greater 
Boston, which, noting that the Commission gave weight here to 
banking and manufacturing activities of WHDH's principals, 
as well as their newspaper and broadcasting experience, com- 
plains that here, where it allegedly suits the Commission's 


purposes, but not in other cases, the Commission has given 


weight to the individual experience of members of the Herald- 


Traveler board as contrasted with the WHDH board (Greater 
Boston Br. 15-16), It is clear that insofar as banking 
experience is concerned, Mr. Talmadge, Treasurer and director 
of WHDH, has had considerable experience, having been with the 
Old Colony Trust Company of Boston between 1937 and 1948, ex- 
cept for a period during the war (R. 4054). And the manu- 
facturing reference is obviously to Mr. Winslow, admittedly 
the dominant member of the Herald-Traveler board, (R. 10,019) 
who votes all the stock of WHDH (R. 10,015), and is concededly 
a principal. It is clear that if the Commission had, in fact, 
been attempting to pad the record of WHDH with respect to 

this factor, by reference to the activities of directors of 
the Herald-Traveler who play no significant role in WHDH 


affairs, it could have referred to the legal experience of 
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John M. Hall (R. 10,020), as well as the political-public 
service experience of Channing H. Cox (BR. 10,020). It did 
not do so (R. 10,112). 
D. Broadcast Experience 
Broadcast experience is a factor "long given weight by 
the Commission, and one which we (the Commission) believe to 
be of substantial importance". (R. 10,113). Broadcast experi- 
ence applies chiefly to the likelihood of effectuation of 
proposals through the demonstrated competency, and efficiency 
of an applicant's principals in the highly complex business 
of running a modern television station, And, as the Commis- 
sion has pointed out (See Biscayne Television Corp., 22 F.C.C, 
1464, 1467), this experience plays a considerable role in 
assuring an applicant's “earlier maturity” of its plans; it 
does not have to gain necessary experience at the expense of 
the public. 
After thoroughly examining the evidence and making 
findings therefrom concerning the experience of |the prin- 
cipals of the parties now before the Court, the |Commission 


concluded that WHDH was entitled to a significant preference 


over both MBT and Greater Boston-(R. 10,116). 


While MBT and Greater Boston challenge this conclusion 
as both overrating WHDH's experience and underrating their 
own, the determination is adequately supported by the record. 

As indicated above, pp.13-l17, in their management of AM 


station WHDH and FM station WHDH-FM the members of the WHDH 


a a 


board have over the years achieved a great deal of experience 


not only in handling the typical policy problems of a broad- 
cast facility serving the needs of a large metropolitan com- 
munity like Boston, but in the mechanics of broadcast opera- 
tion, Choate as| the active president, McGrath as general 
manager, Talmadge and Wood in the performance of their essen- 
tial financial roles and O'Connell as a labor relations ex- 
pert. And McGrath, additionally, has had a total of 25 years 
widespread experience, including radio station experience, and 
some television experience, at facilities and communities 
other than WHDH: and Boston. WHDH policy makers are thus in 

a good position, to tell the real from the ideal, the possi- 
ble from the impossible, in establishing policies for the 
direction and a| guidance of their employees in the operation 
of a television station in the public interest. 

Both MBT and Greater Boston on the other hand, present 
pictures of boards of directors making policy, consisting, 
with one exception each, of fine, upstanding citizens of 
broad experience in almost every field except broadcasting. 
They have, in other words, voluntarily chosen to have the 
amateurs make policy for the professionals employed in opera- 
ting positions,'a choice highlighted by the fact that Messrs. 
Townsend, Putnam and Doherty of MBT and Haley, McDonald, 


Li The Commission also pointed out that the experience of 


Haley and McDonald was suspect since it was derived from their 
connection with|AM station WORL, whose record of overcommerciali- 
zation and failure to carry out its representations made to the 
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Girandin and Hillman of Greater Boston, the minor stockholders 
and operating personnel whose broadcast experience appellants 
allege the Commission has improperly ignored, (MBT Br. 25-27, 
Greater Boston Br. 16-18), all, for one reason or another, 
have been excluded from the prime policy making|circles of 
those applicants. This choice, it must be remembered, was 
the appellant's, not the Commission's; thus it was MBT not 
the Commission that determined that its proposed chief engineer, 


Townsend, would not sit on its board of directors where his 


previous broadcast experience could be most "pay haa brought 
: 12 
to bear in making determinations of policy. 


E. Integration of Ownership with 
Management 


The factor of integration of ownership with management 
recognizes that the association of an applicant’s stock- 
holders with the active management of the station tends to 
assure effective execution of its proposals and lof a con- 
tinuous operation of the station in the public interest. 

The Commission here determined that while none of the ap- 
plicant's proposed a type of integration of ownership with 
Ii7 (Cont'd). Commission, in a hearing, cast doubt on 

the value of Haley’s and McDonald's experience. | (R. 10,114,. 
12/ MBT has alse neglected to have Mr. Townsend serve 

on the Engineering, Developing and Construction |Committee 


and its Equipment and Color Committee where his experience 
would seem to be effective. (R. 698-699) 
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management which could be called substantial, MBT and WHDH 
were “preferred over Greater Boston” but that “as between 
the two (MBT and WHDH) no preference is made“. (R. 10,117). 
These conclusions are clearly supported by the record. 

In reaching its conclusion the Commission pointed out 
that this area of comparison does not involve a mere com- 
putation of the percentage of stockholders of each applicant 
which are to perform some regular managerial tasks and the 
award of a preference to the applicant with the highest per- 
centage. Thus integration of ownership with management is 
best exemplified where the stockholders are at the actual 
helm of the station though some lesser weight can also be 
given to lesser managerial functions. Integration, the 
Commission further stated takes on clearer meaning and force 
when those participating in an active way have backgrounds 
in the broadcast field or broad managerial experience. 
Significance is also attached to the civic backgrounds of 
those integrated since the knowledge acquired therefrom 
usually helps assure that operations of the station will be 
in the public interest. (R. 10,116). Such elements have 


long been considered by the Commission as basic to a deter- 


mination of eee applicant is entitled to a preference in 
13 é 
this area. 


13/7 See Radio Station WSOC, Inc., 12 RR 953, (note parti- 
cularly Paragraph 13 of Conclusions, page 1004); City of 
Jacksonville, 12 RE 113; Evansville Television, Inc., 11 RR 


411; Biscayne Television Corporation, 11 RR1113, affirmed on 


OT te 

Applying these elements to the facts evident 
record here, the Commission finding that "no appl 
proposes a type of integration of ownership with 
which could be called substantial in nature" but 
and MBT were on a par, and somewhat superior to 6G 
(R. 10,117) is clearly reasonable. This conclusi 
on the findings that in the case of WHDH there wa 
showing of a substantial percentage of any integr 
holdings but that such integration as existed was 
ing as to the effectiveness...of what would be do 
of the fact that its impact was not only at the h 
Station, but coupled with a very outstanding civi 
and exceptional broadcast and managerial experien 
On the other hand, while MBT had a much high 


age of its stockholders who claimed at least some 


ed on the 
icant herein 
management 
that WHDH 
reater Boston, 
on was based 

S$ no great 
ated stock- 
“more promis-— 
ne” by virtue 
elm of the 

c record 

ce. 

er percent- 


degree of 


integration and thus was "more promising in the £ extent of 7 


ownership interest developed", its integration wa 
or more reasons of a lesser degree of significanc 
while Mr. Steinert, representing a 18.96% voting 
would become full time president of MBT and head 
Program Policy Committee, the exact details of hi 
in these two roles were not clearly developed, a 


137 (Cont'd). this point. Sunbeam Television Co 


Communications Commission, U.S. App. D.C. 


26; Appalachian Broadcasting Corporation, 11 RR 1 


Radio and Television, Inc., 9 RR l. 


s for one 
e. Thus, 
interest, 

of its 

s duties 
matter of 

v. Federal 


, 243 F.2d 
327; Aladdin 


. 
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some importance: since he had no previous broadcast experience, 
(RK. 10,035-10,037, 10,117) On the other hand, Mr. Purcell, 
the proposed executive Vice President and general manager, 
not only held only a 0.2% stock interest at the time of the 
hearing, but had no roots in or connection with Boston life, 
except for the brief five month period in 1954 in which he 
was active in preparing the MBT case for hearing. (R. 10,038- 
10,039, 10,117) The activities of the other MBT stockholder 
which were advanced as part of its integration case either 
had not been shown to be more than the ordinary function of 
corporate officers or were confined to participating in station 
management solely through their participation on stockholder 
advisory committees on various facets of station operation, 
The permanence or effectiveness of such committees long 
Commission experience had demonstrated, was exceedingly 
doubtful. (R. RE acd 

MBT sought to include in its claimed percentage of inte- 
grated stockholders the stock options rights held by Mr. 


Purcell. The Commission refused to count such interest, not 


147 In Sunbeam Television Co. v. Federal Communications 


Commission, ___—-U.S. App. D.C. ____,_: «243 F.2d 26 at 29, 

this Court, while reversing the Commission on other grounds, 
expressly upheld a Commission conclusion that an applicant 
whose integration was substantially less, percentage wise, 
than its opponents, should actually be favored on this 
factor because of the more meaningful nature of the inte- 
gration it demonstrated. 
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because it was a stock option instead of actual [stock as MBT 
argues (MBT Br. 21), but because it was a stock option the 
details and contingencies of which had not been developed 
upon the record and of which the Commission had accordingly 
not been Re oe the reasonableness of including such 
option could not be determined. The Commission pointed out 


that there were two kinds of interests which a stockholder 


could have counted if he were integrated into management, 


i.e., present stock Tey “option interests developed on the 
16 
record” (R. 10,117). Since Mr. Purcell's option|/ was not 


developed on the record, the Commission properly; concluded 
it was in no position to evaluate the reasonableness of con- 
sidering it here. This was a reasonable conclusion since 
there are many circumstances in which an option would either 
be so contingent or so far in future as not properly to 


enter into consideration of what an applicant's dctual posi- 


157 MBT incorrectly states the Commission holdin as being 
that "the 4.98% stock option of MBT's Vice Sr eeliont and 
General Manager, Mr. Purcell;!..may not be weighed... ‘in 
evaluating ownership with management." (R. 10,117)." (MBT 
Br. 21). As reference to page 10,117 of the record makes 
clear the Commission stated “interests other than present 
stock or option interests developed on the record may not 
be weighed, and no such showing was made in this regard as 
to such 4.98% of stock", 


16/ Examples of where stock options have been included by 
the Commission when they were fully developed on |the record 
are City of Jacksonville, 12 RR 113, see Paragraph 63 of 
Findings, page 140 and Paragraph 11 of Conclusions, page 180e; 
and Radio Station WSOC, Inc., 12 RR 953 particularly see 
footnote 2, Page 959 and Paragraph 11 of Conclusijns, Page 
1,003. 
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17/ 
tion could be expected to be. 

The granting of a preference to both MBT and WHDH over 
Greater Boston in the integration criterion finds clear sup- 
port in the record. Greater Boston's percentage of integrated 
stock interests is low and the weighted value of that interest 
is considerably less than that of the other two applicants, 
since its integrated stockholders were shown to have strong 
civic records in the Boston area. (R. 10,116-10,117 and 
10,026-10,035.) Greater Boston's stress on the equal parti- 
cipation in "management" of its 36 stockholders does not in- 
dicate any real or meaningful integration of ownership with 
the actual station management since, as the Commission pointed 


out, actual participation is limited to a monthly meeting 


18/ 


for the purpose of establishing overall station direction. 
(B.10,031-10,032, R. 10,116-10,117). 
F. Past Broadcast Record 


The criterion for past broadcast record of an applicant 


I7/ The Enterprise Company v. Federal Communications Com- 
mission, 97 U.S. App. D.€. 374, 231 F.2d, 708 cert. denied, 
351 U.S. 920, cited by MBT is thus not in point, since it 
involved the obligation of the Commission to consider, for 
purposes of the diversity factor in a case where that factor 
was decisive, an,option agreement between competing applicants 
spelled out in great detail on the record. 


18/ Greater Boston's contention that the Commission should 
have, but failed, to consider, certain stock options of its 
key employees is discussed in a separate section of this : 
brief, as it is separately treated by Greater Boston in their 
brief. (See infra, pp.66-70.) It should be noted here, how-. 
ever, that their interests would in any event have been ex- 
tremely minor ones and that the men involved were not con- 
templated as becoming members of Greater Boston's governing 
board of directors. (R. 10,027510,034.) 
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has, for obvious reasons, been consistently treated by the 


Commission as an extremely important one. As the 


sion has said; "It...represents as persuasive evi 
can be marshalled by an applicant. A past broad¢a 


in the community is regarded as the best indicatio 


Commi s- 
dence as 
st record 


n of the 


applicant's awareness of his responsiveness to local program- 


ming needs and interest for reliability which may 


in him to effectuate his proposals." (R. 10,118) 


° 


be placed 


In this area the Commission concluded that WHDH must 


be accorded “substantial preference" over MBT in 


Boston on the basis of record evidence. (R, 10,1 


determination is a reasonable one, based upon the 
Shows that WHDH's operation in Boston since it ca 


control of the appellant has been truly an outsta 


197” Some confusion may be entailed by the Commis 


n 
as a matter of form, of the term “preference” with 
to this factor, in view of the absence of any sig 
past record on the part of appellants with which 

record could be compared. Appellants obviously ar 
penalized for failing to have a past record. What 
tended by use of the word “preference” here is tha 
in view of its excellent record of past performan 
entitled to a substantial plus factor by the Comm 


Greater 


20). 


This 


record which 


me under the 
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ding one. 
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e not to be 
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ssion 


in the ultimate evaluation of the competing applications 


in view of the obvious significance of a past rec 
prognosticating future performance, This does no 
as appellants have suggested, that an applicant w 
past record will necessarily receive an advantage 
those who do not. For a “preference” is only give 
a good or outstanding past record demonstrating ab 
to meet community needs and to conform to represen 
made to the Commission, A bad past record will co 
adversely against its holder. See Sacramento Bro 
Inc, v. Federal Communications Commission, 98 U.S. 
D.C. 394, 236 F.od + cf the discussion of the 
of Station WORL in this proceeding (R. 10,033-10,1 


rd in 
mean, 
th a 
over 

n for 
ility 
tations 
unt 
dcasters 
App. 
record 
19). 
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The record of Radio Station WHDH under the management of 
the applicant is set forth in detail at pages 10,023-10,026 
of the record in this proceeding. It shows an independent 
non-network operation has been conducted in which careful 
attention has been given to the presentation of a well--- 
rounded programming schedule catering to all facets of the 
Boston area public. 

The station specialized in news, music and sports, 
having secured the rights for play-by-play broadcast of a 
number of professional Boston baseball, football and hockey 
teams, as well as the Harvard football team, and building up 
its musical library from approximately 300 records to 100,000 
different selections. The station also broadcasts a con- 
siderable amount of "public service" programs in behalf of 
and, in large part, in cooperation with educational, religi- 


ous, agricultural and community service organizations. Thus, 


during the period between July 1, 1953 through June 30, 1954 


approximately 34% of all the station's programs broadcast 
between 5 A.M. and 1 A.M. 20 re live programs, of which about 
23% of these consisted of public service features. During 
this period over an hour a day was devoted to public services 
broadcasts excluding in such computation the 200 hours of 
time in which entertainment type programs were broadcast 
which carry public service announcements for civic causes. 


20/7 WHDH operates “around the clock” on a 24-hour basis. 


ee ccacete the late might programs are in large part devoted 
to recordings. 
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There were 177 hours of religious programming, 140 hours of 
regularly scheduled agricultural programming and 50 hours of 
programming in the educational field, most of which were 
regularly scheduled broadcasts on behalf of the Massachusetts 
Department of Education. There were also 27 hours of discus- 
sion programs during the year in which public issues or civic 
problems were featured. In addition, no less than 6,781 
public service announcements were made during the| period on 
behalf of some 230 civic organizations. 
During the period it has been the station licensee WHDH 


built up the physical facilities of its station, installing 


new studio equipment, and improving the transmitting facili- 


ties so that the station could undertake a ten-fold increase 
in power. It has developed an extensive pool of real talent. 
All in all, it is a most impressive record and one upon which 
the Commission could rely with confidence in looking towards 
the future operation of a television station by the same 
management in the interest of the listening public of the 
Boston area. 
Faced with this record, the appellants as might be ex- 
pected, have a very difficult time in their attempts to 
detract therefrom, Greater Boston does not discuss the 
matter at all, except by passing reference in its |discussion 
of other factors. MBT confines its attack on the |Commission's 
findings in this area to two matters both of which are patent- 


ly insubstantial. It complains about the Commission's failure 
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te refer here, (as it did in the discussion of the factors 
of diversification of the media of mass communications), 
to Mr. Choate's jstatement that WHDH has been used in aid 
of the promotional activities of the Herald-Traveler. But 
since there is no evidence in the record that such promotion- 
al activities have in any way detracted from the program 
service of the station, are in any way in conflict with any 
representations previously made to the Commission by WHDH, 
it is difficult to see why the Commission should have con- 
cerned itself with this in respect to this factor, or how 
in any significant matter it detracts from the Commission's 
conclusions, 

The only other challenge to the Commission's findings 
with respect to WHDH's past broadcast record is an argument 
that the Commission should have found the station to have 
been guilty of over-commercialization, in the light of the 
Commission findings that WHDH has, on occasion, broadcast 
more than three commercial spot announcements within a 
quarter-hour time segment. (R. 10,026). This matter was 
exhaustively gone into by the Commission in its findings 
(CR. 10,026) and in its conclusions on this point the Com- 
mission reached a reasonable conclusion that the evidence, 
even accepted at; face value (and there is some dispute as 
to how it should’ be evaluated in view of the fact that 


WHDH's programs are on a basis of 14 minute time segments 


with a one-minute station break, rather than the 14%-minute- 
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% minute time segments used generally in the broa 
industry) did not come close to demonstrating tha 
station has in fact been overly commercial. (R. 
10,119). MBT apparently recognizes the validity 

conclusion, but argues that, even if it did not a 
over-commercialization, the occasional use of mor 
spot announcements in a "15 minute" program viola 
representation to the Commission that it would co 
broadcast operations to the code established by t 
Association of Radio and Television Broadcasters 

But: the evidence of record does not support any s 
As MBT recognizes, (Br. 24), the NARTB standard i 
at the time of the representation provided for a 

of three one-minute commercial spot announcements 
quarter hour, excluding station breaks, (See Tr. 

1,240) There is no evidence whatsoever that the 
ments in the periods in which more than three wer 
a fifteen minute segment were of one minute durat 


gregated more than three minutes in any 15-minute 


31/7 The record does indicate that WHDH has broad 
daily program called the "Christine Evans Show" w 
the form of a daily house wife's-shopping guide w 
obvious reasons the number of spot announcements 

well in excess of three and it may be presumed ex 


minute total in many fifteen minute segments, (R. 
The NARTB standards, however, expressly recognize 
this type of program normal limitations on number 
total time devoted to commercial announcements ca 
and the Commission, as it noted, has never expres 
approval of this type of program. (R. 10,119) A 
in their briefs take no issue with the Commission 
on this point. 
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G. Program Policies and Program Proposals 


Program policies and program proposals are considered 


separately by the Commission, but MBT in its brief (pp. 15- 


18) considers the two areas of comparison under a common 
heading. Greater Boston gave no consideration to the area 
at all. Thus in order to correlate the Commission's brief 
with that of MBT, consideration of both criteria will be 
given here under a common heading. 

In these two areas of comparison, the Commission found 
that there was "no significant differences" among the appli- 
cants' program policies and that "no one of the applicants is 
entitled to a preference over the others with respect to pro- 
gram proposals?. (R. 10,123 and 10,125). A review of the 
record will indicate that these conclusions are supported by 
the record and are thus not arbitrary nor capricious. While 
these two areas of comparison are obviously of great import- 
ance, the fact that no significant distinction between the 
proposals of the parties was found is by no means surpris- 
ing. For experience has shown that all responsible appli- 
cants are adept in proposing program policies and program 
schedules which are well adapted to meet the needs of the 
area to be served. 

WHDH tried |its case on the basis of non-network opera- 
tion and submitted a proposed program schedule for such a non- 


network operation. MBT and Greater Boston, on the other 
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hand, while stating that they expected to operate as affili- 
ates of the Columbia Broadcasting System and submitting pro- 
posed program schedules based on such an assumption, also sub- 
mitted alternative schedules setting forth the type of pro- 
gramming such applicants proposed to engage in if it should 
develop that they could not secure an adequate network affili- 
ation, (BR. 10,091-10,096; 10,097-10,104) MBT makes two 
arguments based upon these facts, First it argues that net- 
work programming is in the public interest and that with 
only three VHF stations assigned to Boston it would be con- 
trary to the public interest for one of the three to operate 
on a non-network basis as WHDH has proposed. Additionally, 
it argues that, since Mr. Choate made clear at the hearing 


that if a suitable network affiliation were to be offered it 


would be accepted, provided the network proposal could be 


made to fit into the WHDH plan of operation as a|station 
serving the interests of Boston, (R. 10,081), it|could not 
be determined exactly what type of operation WHDH was in 
fact proposing; that, in view of this uncertainty, a 
definite demerit should have been given to WHDH in the 
comparison with respect to these factors. 
MBT's argument that WHDH's proposal to operate on a 
non-network basis would not serve the public interest as much 
as those proposing network operation was considered and ex- 
pressly rejected by the Commission. It held, on /|the contrary, 


that it could not and would not say a proposal for a high- 
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class type of non-network television broadcast service, 
particularly by an applicant who had previously conducted 
a meritorious non-network radio service, was necessarily 
inferior to a network-type of operation, It pointed out 
in this respect that WHDH had not taken a rigid position 
that it would reject any network offer irrespective of its 
nature; cf. Simmons v. Federal Communications Commission, 

83 U.S. App. D.C. 262, 169 F.2d 670, but had left itself 
open to accepting network programming provided affiliation 
with such a network did not impair its ability to carry out 
essential local; programming. (R. 10,122-10,123). In other 
words, the Commission stated that it saw no basis for choice 
between an applicant like MBT which stated that it was pro- 
posing a network-type of operation but would operate non- 
network if appropriate network arrangements were not feasi- 
ble and an applicant like WHDH which was proposing a non- 
network type of, operation but would accept affiliation with 
a network operation if it should be determined in the future 
that this could) be accomplished consistent with its other 
plans. This determination is obyioxsly one within the range 
of Commission discretion and neither unreasonable nor arbitrary 
and capricious. 

The other facet of MBT‘s argument raises a superficially 
plausible point which flounders, upon analysis, because of 


the necessary uncertainties in prognosticating future pro- 


gram developments not within the control of the applicants. 
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If it were possible to tell in advance, at the ti 
comparative hearing, exactly what network program 
be available, some year or two later, to the winn 
comparative proceeding, a reasonable case might b 
for the proposition, that the parties to the heari 
be compelled to fix upon the particular program f 
which they intend to operate and to present their 


this basis. As this Court is aware, however, thi 


me of the 

ming would 

er of the 

e made out 

ng should 

ormat under 
case upon 


s is by no 


ederal Com- 


means the case. See Plains Broadcasting Co. v._F 
munications Commission, 85 U.S. App. D.C. 48, 175 


F.2d 359; 


W. S. Butterfield Theatres, Inc. v. Federal Communications 


Commission, 99 U.S. App. D.C. 71, 237 F.2d 552, 
with which a particular applicant planned to affi 
have, in the interim, affiliated with another sta 
community, or, as in the Butterfield case, supra, 
for all practical purposes, ceased to exist. In 
an applicant at best is only in a position to sta 
hopes to affiliate with a national network provid 
filiation is available to it and the network prog 
still appears to be of the type which would meet 
of its listening audience at such time as the sta 
commence operation. 

This was the situation in this case. At the 


the hearing in 1954 and early 1955 there were two 


stations in Boston, Massachusetts carrying, betwe 


the programs of the three national networks. At 


A network 
liate may 
tion in the 
it may have, 
other words, 
te that it 
ed such af- 
ramming 
the needs 


tion might 


time of 
operating 
en them, 


‘that time, 
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however, two of these networks, National Broadcasting Company 
and Columbia Broadcasting System, were presenting a much more 
comprehensive program schedule than the third network, the 
American Broadcasting Company, and none of the parties were 
then sure that they would wish to affiliate with the American 
Broadcasting Company, even if they were to receive a grant 
and such an affiliation would become available to them. Thus, 
Greater Boston and MBT, (which now claim that WHDH's proposal 
for a non-network operation was contrary to the public interest), 
in recognition of the fact that their own hopes for affilia- 
tion with the Columbia Broadcasting System might not mature, 
presented alternative program proposals based not upon affilia- 
tion with the American Broadcasting Company but upon a possible 
non-network operation. WHDH, on the other hand, believing 
that an affiliation with neither CBS nor NBC was probable 
and doubting, at the time of the hearing, whether affiliation 
with ABC would be preferrable to operating on its own, pre- 
sented for consideration only a non-network schedule. At the 
same time, WHDH indicated, in the course of the hearing, that 
it would consider an appropriate network affiliation offer, 


providing that such offer did not interfere with its fixed 


intent to provide adequate local television programming of 


the type it had provided the Boston community so success- 
fully in the AM field. 
Nor can it be successfully argued that WHDH in not 


supplying a program schedule for a hypothetical network 


a AT 2 
operation it might undertake some time in the fut 
ly left to surmise what particular non-network pr 
be dropped in the event it subsequently accepted 


affiliation. This very argument was made in the 


town Broadcasting Corp. case where the winning ap 
before the Commission had similarly proposed a no 
type of operation but stated that it retained its 
consider affiliation with a network should adequa 
programming subsequently become available to it. 


in that case had found that the uncertainties as 


ure improper- 
oOgrams would 
a network 
recent Allen- 
plicant 


m—-network- 


freedom to 


te network 


The Examiner 


to exactly 


which local programs would be dropped in the event such an 


affiliation subsequently took place warranted the 


of a preference to other applicants. This Court, 


peal (see Allentown Broadcasting Corp. v. Federal 
tions Commission, 94 U.S. App. D.C. 353, 222 F.2d 


issue with the Commission's contrary finding that 


granting 
upon ap- 
Communi ca- 
781) took 


t+ "The 


fact that an affiliation may be entered into in the future 


if a desirable arrangement becomes available does 


not 


render these proposals so uncertain as to preclude any 


22/ 


findings or conclusions based thereon ..." The Supreme Court 


22/ The full statement of the Commission on this 


(8 Pike & Fischer, R.R. 31,70): 


"The fact that an affiliation may be en 
into in the future if a desirable arrangemen 


point was 


ered 
be- 


comes available does not render these proposals 
so uncertain as to preclude any findings or ¢on- 


clusions based thereon. 
a rigid straitjacket beyong which future ope 
of the station must never vary. A certain f 


Program proposals are not 


ation 
exibility 


a4. — 
upon certiorari expressly upkeld the Commission's determi- 


nation stating in relevant part (Federal Communications 


Somaission v. Allentown Groadcasting Corp., 349 U.S. 358 at 
363): 


In reaching its conclusion to set aside the 
Commission's order awarding the license to Easton 
the Court of Appeals found that the Commission's 
reversal of, its Hearing Examiner was erroneous. 

That Court analyzed the evidence before the Com- 
mission as to Easton's uncertainty on affiliating 
with radio networks to secure their programs for 

its listeners.... The court agreed with the Examiner 
and overruled the Commission. None of the above 
circumstances are in themselves a bar to the Com- 
mission's grant of a license. Each involves ap- 
praisals of, testimony that put into a record 

facts derived from various witnesses by interrogation. 
There was substantial evidence considering the whole 
record that had to be weighed, pro and con, as to 
the types of programs ....23/ 


or (Cont'd). with the passage of time is not only permis- 
sivle but also desirable if the licensee is to be free to 
carry out his responsibility to program in the public 
interest. Of course, program proposals are not something 
to be forgotten once a grant is obtained, and must not be 
used in such a way as to mislead the Commission as to the 
intentions of the applicant. There is no evidence that 
such is the case here. The applicant has frankly stated 
that a network affiliation is not now planned but may be 
entered into in the future if a desirable affiliation 
becomes available. And, it is also stated in the appli- 
cation that should such an affiliation occur, the ap- 
plicant's plans for a complete local program service 
would not be disrupted." 


23/ As a matter of fact, the principal contention before 
the Commission on this point was an argument by WHDH that 
it was improper for the Commission to consider the alter- 
native proposals of Greater Boston and MBT, and that their 
network operation alternative schedule should have been 
stricken in view of the alleged improbability of either 
Greater Boston or MBT actually securing the CBS affilia- 
tion they proposed. The Commission, in footnote 42 to 

its decision (R. 10,091) rejected this argument on the 
grounds that the record before it as to the program pro- 
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Finally we have a contention by MBT that the Commission 
abdicated its responsibility for making a comparative choice 
because it refused to evaluate the significance to the public 
of the greater or lesser emphasis different applicants 
placed on various categories of programs (MBT Br.|18), MBT 
appears to think the Commission should have decided whether 
the educational programming it proposed to feature was of 
greater value to the Boston public than, say, the|sports, 
music and news programming featured by WHDH. We think, on 
the contrary, that the Commission's position, after noting 
the differences in emphasis, that this was a matter for 
licensee discretion and that the Commission's proper role 
is limited to insuring, as it did here, that each|applicant 
shows attentiveness to and has scheduled a reasonable amount 
of programming in each of the several programming |areas of 
interest to the public, (See R. 10,124), is obviously sound. 
H. Studios and Equipment 
In this area of comparison, in which the Examiner had 
found that WHDH was entitled to a preference for ‘more 
elaborate facilities for program production" (R. 9,966), 


the Commission concluded that it saw “no basis for pre- 


23/ (Cont'd). posals of all applicants was adequate for it 


to make the necessary evaluation of the extent to|which they 
proposed to meet their programming obligations in|the non- 
network areas over which they could exercise real jcontrol, 
and that the uncertainties of the type WHDH ae and ap- 


pellants in their brief here, complain of, were inherent in 


the hearing process. 
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ference” between the applicants. (R. 10,125). Greater Boston 
does not dispute this conclusion. However, MBT makes a three- 
fold argument against the Commission determination. It argues 
that since its|studios will be larger than WHDH's and since 
its studios, offices and technical equipment will be located 
in one building while similar facilities and equipment of 
WHDH, will be in several nearby locations, a preference should 
have been awarded MBT, (See MBT Br. 11-13). It also claims 
the Commission improperly failed to evaluate evidence al- 
legedly showing WHDH's studio proposals to be inadequate. 

(MBT Br. 13). ‘And finally it contends the Commission erred 
because it refused to pass on allegations that WHDH'’s equip- 
ment proposals were ineffective. (MBT Br. 13-15). . 

MBT's first contention that, because it has larger 
studios concentrated in one location, it is entitled to a 
preference, demonstrates its lack of understanding of the 
Commission's standard for evaluation in this area. The com- 
parative size of stwdios, as such, is not the test. In this 
area, aS well as “Staffing” to be discussed later, the Con- 
mission is not so concerned with bigness or elaborateness 
of studios and facilities for their own sake or with which 
applicant has the financial ability to build the largest 


24/ 
and newest studio. Rather, in the absence of a convincing 


24 Obviou ‘an applicant like MBT, without existing radio 
or other facilities, will have to build new studios for its 
proposed television station. This does not mean that an 
applicant like WHDH who has such facilities should be 
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Showing that the additional expenditures will actually have 
a significant impact upon the ability of the Stations to 
serve the public interest, the Commission is here only con- 


cerned that each applicant has sufficiently meritorious faci- 


lities to properly carry out its program Proposals and pro- 


vide a high quality service to the public, (Cf. , Scripps- 


Howard Radio, Inc. y. Federal Communications Com ission, 89 
oemara badio, inc. ee etiications Commission 


U.S. App. D.C. 13, 189 F.24 677, cert den'd. 342 U.S. 830; 
City of Jacksonville 12 Pike and Fischer RR. 113), 

In comparing the applicants here the Commission did 
not fail to compare the applicants in this regard. The 


Commission said: 


"As reflected in our findings, each applicant 
has proposed studio facilities and equipment 
which will permit the carrying out of its pro- 
gram operations...Overall, the equipment and 
Studio proposals of each are meritorious..." 
(R. 10,125), 
While the findings indicate MBT's proposed physical plant 
to be somewhat larger than that proposed by WHDH, |there is 
no question but what the studio and equipment proposed by 
WHDH are meritorious and will enable WHDH to carry out its 
proposed program operations with dispatch and efficiency. 
The undisputed findings indicate that WHDH's main television 
Studio building will be in downtwon Boston within walking 
distance of WHDH'S present AM studios and business| office 


247 (Cont'd). penalized for seeking to use them in an 


economic and efficient way in connection with its proposed 
television station. 


= 46.6 
and the Herald-Traveler newspaper building. The convenience 
of this location will enable the new television station to 
make economic use of the present radio and newspaper faci- 
lities and offices. The new studio will have about 17,724 
square feet of floor space. One studio will be 40 by 60 
feet and another 21 by 32 feet, both areas sufficiently 
large in housing a modern television studio. A master control 
room will be 24 by 40 feet. All ceilings will be 20 feet. 
There will be properties and Storage space, a mobile unit 
garage, film preview rooms, offices, newsrooms, and other 
similar rooms. Each studio will have its own separate con- 
trol room besides the master control room. 

The larger studio will have 3 cameras and the smaller 


2 cameras. WHDH will also have an auxiliary studio in its 


AM studio building where two cameras will be located, and 


it is planned that the nearby John Hancock Hall which is 
equipped for television operations will be used for special 
events. This amphitheater has a stage 71 feet wide and 40 
feet deep with a 28% feet ceiling. WHDH's mobile unit is a 
specially designed vehicle which will accomodate 2 color 
camera claims and associated equipment. (R. 10,063-10,065). 
Though this summary of the findings is not complete, 
it indicates that the studio and equipment proposals of 
WHDH will most certainly allow it to carry out its program 
proposals in the public interest. 


MBT's second argument, that the Commission erred in 
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failing to evaluate evidence showing WHDH's studi 
to be inadequate is equally meritless. 


failure of the Commission to evaluate certain exp 


© proposals 


As to the alleged 


ert evidence 


offered by MBT concerning alleged defects in WHDH's studio 


proposals, mo more need be said here other than t 
evidence was not admitted into the record and of 
could not be considered in the evaluation of the 
on this factor. The propriety of the Commission? 
to admit the evidence into the record is demonstr 


Part III of this brief, infra, 


hat this 
course 

evidence 
s refusal 


ated in 


MBT's allegations that the Commission failed to 


evaluate certain evidence which is in the record, 


such as 


the alleged fact that during the time WHDH's General Man- 


ager is at the WHDH studio he will not have his Pp 
files, desk, telephone or secretary (see MBT Br. 
to quibble with the Commission's choice of words. 
Commission) voiced its cognizance of the allegati 
the record as to the inadequacy of WHDH's studio 
(R. It nevertheless 


equipment. 10, 062-10, 063. ) 


that the WHDH proposals were “meritorious” (R. 10 


Beyond this it need not go. It is not necessary 
Commission to say in a negative way what it says 


positive way. 


Commission to say that WHDH's equipment and studi 


ersonal 
13), is 
It (the 
ons in 
and 
concluded 
, 125). 
for the 


in a 


Thus, here, it is not necessary for the 


0 proposals 


were not deficient because the manager's files, desk, tele- 


phone and secretary were to be housed in WHDH's office 
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building instead of their studios, Furthermore, the 
suggestion that the General Manager will not have at his 
disposal files, desks, and telephones while in the studios 
is not supported by the record since the Studio plans of 
WHDH call for office space in the studios (R. 4606) and 
though these offices might not be used regularly by the 
General Manager, they certainly could be used by him when 
necessary. Similarly the mere absence of a proposal to 


have the General Manager's secretary officed in the studios 


does not mean she, or others like her, could not be there 


when needed. 

Likewise, without merit is MBT's third contention that 
the Commission refused to exercise its fact-finding function 
by refusing to determine if the equipment proposed by WHDH 
for color telecasting was defective. The Commission 
specifically held that the contentions of MBT concerning 
the alleged inadequacies of WHDH's equipment for color tele- 
casting were “disproved", It further held that, besides 


being disproved, the allegations were immaterial since no / 
25 


preference was to be given WHDH for its color proposals. 


257 UBT challenges this conclusion of the Commission saying 
that it means that all an applicant would have to do to 
extract his equipment proposal from comparison would be to 
Propose color. This is another way of saying the Commission 
did not compare WHDH's equipment with that of the other 
applicants which is patently erroneous since the Commission 
described the equipment proposals of all applicants in great 
detail (RB. 10,062-10,070) and concluded they were all 
equally “meritorious" from a Standpoint of their decisional 
Significance (R. 10,125). 
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The Commission so held in the following language; 


A matter tc be covered initially in our co 
relative to the studio and equipment proposa 
applicants involves the evidence as to the a 
the proposals of WHDH and Greater Boston wit 
to color telecasting. We have consistently 
Proposals for color telecasting, while to bed 
as a forward looking proposal, is not of sug 
cance as to constitute a comparative prefered 
Biscayne Television Cor oration, 11 R.R. 11] 
Jacksonville, 12 R.R. 113; Radio Station WS 
porated, 12 R.R. 953. The contentions of th 
of these two applicants in this area as to t 
of studios and equipment proposals for color 
ing thus become immaterial. The asserted in 
however, involve such questions as adequacy 
fixtures, switchboard capacity, circuit brea 
equipment and cable. All such equipment is 
nature and if some additional equipment shou 
required it would be of comparatively little 
is_no charge made involving items which coul 

rove a bar to effectuation of the color pro 
charges as to inadequate space for color tel 
are disproved by the size of the studios the 
These matters therefore stand disproved in a 
of no materiality to the decision to b 
herein. (Emphasis added, R. 10,125, ) 


267 In a footnote on page 15 of its brief, MBT ar 
the Commission in this paragraph did not make fin 
cerning alleged equipment deficiencies in the WHD 
Proposal. The argument is based on a quibble as 
antecedents of the words “These matters” with whi 
sentence commences, This sentence is Clearly ref 
the entire discussion in the paragraph of the all 
in the color proposal including the first sentenc 
three sentences following the citations which dea 
cally with alleged equipment deficiencies, MBT a 
the conclusion that the alleged equipment deficie 
unimportant since all relate to minor equipment i 
could be easily and inexpensively secured if it prov 
This is obviously a reasonable conclusion, It is 
sistent with this Court's discussion of studio di 
the Butterfield case, supra, For there the quest 
relative adequacy of expensive studio building pr 
any additions to bring one proposal up to par wit 
would clearly have been a major endeavor Signific 
ing the basic proposal, 
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It is clear that the Commission did exercise its fact- 
finding function and did not refuse to determine whether 
WHDH*s equipment was defective, but rather found, no doubt to 
MBI's dislike, that there was no bar to WHDH effectuating its 
color proposals, MBI's allegation of error are thus without 
merit and the Commission decision here clearly reasonable, 

I. Staffing 

In this area of comparison, the Commission after having 
set out the purposes of the applicants, found that “although 
differences do exist we do not find them of such significance 
as to warrant a preference to any one applicant." (R.10,126.) 
It reached this determination upon the basis of a policy that 
no meaningful comparison could be made by counting noses, and 
that if all presented matured plans for staffs clearly 
adequate to carry out their operational proposals, no demon- 
Strable advantage to the public would stem from the fact that 
one applicant proposed a somewhat larger staff than its 
competitors or had more clearly identified particular staff 

27/ 

members proposed for employment (R. 10,126). This policy, 
27/7 MBI cites Johnston Broadcasting Co. v. Federal Communica- 
tions Commission, 85 U.S. App. D.C. 40, 45, 175 F. 2d 351, 
356, for the proposition that in a comparative case the 
question is which of two or more applicants is “the better 
qualified". However, MBT seeks to carry the rule of that 
case too far in suggesting it requires a choice be made in 
each area of comparison. That case only requires the Conm- 
mission to consider each area of comparison in which one of 
the parties alleges it deserves a preference. It does not 
require the Commission to make a comparative choice of 
applicants within each category irrespective of whether the 
differences between the applicants in a particular category 


are of decisional significance in deciding which applicant 
could best serve the public interest. 
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as reflected in decisions refusing to award preferences to 
an applicant because of minor distinctions as to| numbers of 
identification of proposed staffs of applicants,|has been 
repeatedly upheld by this Court. See The Enterprise Co. v. 
Federal Communications Commission, reversed on other grounds, 
97 U.S. 374, 231 F. 2d 708; W. S. Butterfield Theatres Vv. 
Federal Communications Commission, reversed on other grounds, 


99 U.S. App. D.C. 71, 237 F. 2d 552, cf. Tampa Times Company 
v. Federal Communications Commission, 97 U.S. App. D.C. 256, 
230 F., 2d 224; 98 U.S. App. D.C. 394, 236 F. 2d 689, 

Greater Boston does not discuss this question. MBT 
argues however (Br, 18-20) that the Commission illegally 
failed to make any real comparison between its proposal and 
the WHDH staffing plan and failed to evaluate claims it had 
made as to the alleged inadequacy of certain facets of the 
WHDH plan. In view of the detailed findings and [conclusions 
in the Commission's decision on this point, these arguments 
resolve themselves into little more than a disagreement with 
the form of the Commission discussion, as well as| with the 
refusal of the Commission here to auction off the preference 


to the highest bidder in terms of total numbers of staff. 


Without belaboring the point, it is sufficient to 


state that, on the basis of detailed findings as to the 
WHDH proposed staff running to some six pages in the deci- 
sion (R,. 10,070-10,075), the Commission found that the 


WHDH staff of 84 full-time and 18 joint AM-TV employees, 


5. = 
to be implemented, if necessary, by some of the other 
employees of radio station WHDH, and supplemented by the 
use of independent contractors for such matters as artwork 
and scenery, talent and news, would be “fully adequate to 
effectuate its operating proposals". (Par. 59, R. 10,126.) 
On the comparative level, the Commission expressly found 
that “WHDH proposes fewer staff members than do the other 
applicants, but we find no evidence indicating any 
inadequacies arising from this fact. All propose a very 
substantial total number of employees." (R. 10,126, 
It is clear, therefore, that the Commission did make the 
absolute and comparative evaluation of the facts of record 
it was required to in this area and reached a determination 
which was eminently reasonable, 


J.; Diversification of the Media of 
Mass Communications 


In this important area of comparison, founded as the 
Commission stated here "in the belief that the widest 
possible dissemination of information from diverse sources 
and the promotion of competition are in the public interest", 
(R. 10,127), the Commission awarded Greater Boston and MBT 


a “distinct" preference over DuMont and a "stronger" 


287 It is to be noted that the Commission in its conclusion, 
consistent with its policy that staffing proposals did not 
Warrant comparison where all are clearly more than adequate, 
rejected a preference on this point which the Examiner had 
awarded to Greater Boston over MBIT. (Par. 60, R. 10,126.) 


preference over WHDH. 
The appellants, of course, do not take issue with the 
grant of this important preference. They do argue, however, 
that under the facts of this case, the weakness of WHDH with 
respect to this diversification factor should be conclusive 
against it; that the Commission has improperly watered it 
down in its discussion of the nature of the diversification 
problem as it relates to WHDH and in its evaluation of the 
MBI and Greater Boston preference in this area in relation 
to the other preferences which had been awarded; jand that, 
in fact, since WHDH's past broadcast record and much of the 
broadcast experience of WHDH principals arises out of 
operations which must count against it in the diversifica- 
tion picture, it is essentially illogical to find that 
these preferences for WHDH outweigh its inferior \diversifi- 
Cation position. (See Greater Boston Br. 7-13; MBT Br. 
27-34.) In discussing these arguments, none of which can 
withstand analysis, we shall necessarily have to discuss 
not only the validity of the diversification preference, 
as such, but the manner in which it was considered in the 
final public interest evaluation in which WHDH emerged 
victorious, 
In view of the chamber of horrors portrayal of WHDH 
in appellants" briefs, from which it emerges as little 


Short of a colossus strangling the avenues for mass com- 


munications in the Boston area, it is perhaps useful to 
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review some of the basic facts of record, almost all of which 
are undisputed, WHDH-AM is one of no less than 17 AM radio 
stations in the Boston area; while it is of maximum power, so 
are two other stations in the area, WHDH-FM is one of 10 FM 
stations in Greater Boston, And while WHDH's parent corpora- 
tion publishes the Herald, a morning and Sunday paper, and 
the Traveler, an afternoon daily, Boston with far more news- 
paper resources than any other metropolitan area of its size, 
had five other daily papers competing with the Herald- 
Traveler at the time of the hearing, the Globe, the Post, 
the Record, the American and the Christian Science Monitor. 


Of these, one, the Globe, publishes separate morning and 


evening editions, and another, the Post, Suspended operation 


after the close of the record. 

It is thus clear that neither the Herald-Traveler nor 
WHDH enjoy anything approaching a monopoly position in any 
of the several areas in which they are presently engaged. 
Nor would it enjoy such a position in the television field. 
For there are already in operation in Boston three VHF 
stations, the two commercial stations being owned by 
Westinghouse Broadcasting Co. and RKO Telradio Pictures, 
Inc., both of whom also own a number of television stations 
in communities outside of Boston. These existing Boston 
television stations are affiliated with the principal 
national networks, NBC and CBS. Thus, even if we ignore 
the three permittees for UHF stations in the area in view 


of the fact that mone of them are presently operating, it 
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is clear that active television competition in Boston is 
going to exist irrespective of the licensee on Channel 5. 

But, we are told, this is only part of the |picture, 
and even if the actual positions of the Herald-Traveler and 
WHDH in the Boston communications picture may not call for 
automatic condemnation of its application, its restrictive 
and monopolistic practices do. But once again appellants’ 
product cannot compare with its advertisement, 

The alleged monopolistic practices to which appellants 
refer are (1) the fact that the Herald-Traveler accepts 
newspaper advertising copy only upon a combined rate basis 
for the two papers and does not sell them separately -- a 
practice which has been found to be consistent with the 
antitrust laws in United States v. Times-Picayune, 345 
U.S, 594, in a situation in which the papers involved 
enjoyed much more of a dominant position than does the 
Herald-Traveler; (2) the fact that on two specified 
occasions, but not as a general rule, time on radio 
Station WHDH has been sold as part of a combination offer 


in which radio advertisers secured free or reduced rate 


space in the Herald-Traveler -~ a practice not shown to be 


proposed to be carried over to the television station; 
(3) the testimony of Mr. Choate, WHDH president, |that the 
television programming would be adapted, where feasible, 
to promote the Herald-Traveler (i.e., identifying news 


broadcasts as “Herald News". and identifying the station 
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itself as “The Herald-Traveler Station"); (4) the fact that 
the WHDH television station, like WHDH-AM, will call upon 
the facilities of the Herald-Traveler for much of its news 
and news writing, though several full-time news personnel 
will be hired for the television station; and (5) the fact 
that the Herald and Traveler, like many newspapers in large 
metropolitan areas, print the daily program schedules of 
only the network radio stations in addition to wen 


All of these “practices" are of course part of the 


diversification picture and were in fact considered by the 


Commission in its determination that a strong preference 


should be given to MBI and Greater Boston on the diversi- 
30/ 
fication factor (R. 10,131). But the Commission quite 


29/7 Thus in Washington, neither the Washington Post, nor 
the Evening Star (which own radio and television stations), 
nor the Daily News (which does not) purport to publish the 
logs of more than a few of the 17 radio stations located 
in the Greater Washington area. 


30/ Appellants also point to evidence that the United 

Shoes Machinery Company, which is not shown to have any 
direct connection with the Herald-Traveler or WHDH, but with 
which three members of the Herald-Traveler board, Sidney 
Winslow, Jr., George Brown, and Kenelm Winslow have been 
intimately connected, the former two in major corporate 
roles, had been found to be in violation of the Sherman Act 
in 1953, While the Commission supported the Examiner's view 
that this evidence was relevant, it noted that the action 
was a civil one, and the Court had expressly found United 
Shoe’s power was not the result of “predatory practices” 

(R. 10,021). In view of these facts and the extremely 
indirect relationship between United Shoe and WHDH it was 
entirely appropriate for the Commission to conclude that 
this evidence had no material impact on the diversification 
issue, 


manag fae 
properly observed that none of these activities considered 
singly or in the aggregate, indicated any pattern or endeavor 
on the part of the Herald-Traveler to harm any ¢ompetitor or 
to subordinate the interests of the radio or television 
public to the interests of the Herald-Traveler newspaper 
(R. 10,130). 

It is of course well established that diversification 

of the media of mass communications is just one factor, 
albeit an important one, to be considered by the) Commission 
in determining which of several competing applicants would 


best serve the public interest, See Scripps-Howard Radio, 


Inc, v. Federal Communications Commission, 89 U.S. App. D.C. 
inc afgera’ vommunications Commission 


13, 189 F, 2d 677; McClatchy Broadcasting Co. v.| Federal 


Communications Commission, 99 U.S. App. D.C. 195, 239 F. 2d 


15; Pinellas Broadcasting Co. v. Federal Communications 
Commission, 97 U.S. App. D.C. 236, 230 F, 2d 204; Tampa 


Times Co. v. Federal Communications Commission, 97 U.S. 


App. D.C. 256, 230 F. 2d 224; Sunbeam Television Corp. v. 


Federal Communications Commission U.S. App. |D.C. 
a en 


1 
243 F. 2d 26, In exceptional cases the record of an 
applicant in patently utilizing its newspaper or |radio 
interests to achieve or maintain a local monopoly as a news 
and advertising source may properly lead the Commission to 
the conclusion that such applicant is absolutely disquali- 


fied; see Mansfield Journal Co. v. Federal Communications 


Commission, 86 U.S. App. D.C. 102, 180 F. 2d 28, 
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It is clear, however, that such a situation is not 
present here. Accordingly, the problem with which the 
Commission was faced was the difficult one of exercising its 
discretion in determining the exact degree of weight to be 


given to the strong diversity preference awarded Greater 


Boston and MBIT in evaluating that preference among others in 


determining, on balance, which applicant it believed would 
best serve the public interest. This determination, it is 
not necessary to add, had to be based on policy judgments 

by the individual Commissioners, rather than by mechanically 
awarding weighted values to the several preferences found to 
exist. 

The role of the Court in supervising this determination 
by the agency empowered with statutory power for its making 
is, of course, a limited one. The test is not whether the 
Court would necessarily have reached the same result but 
solely whether a determination, made upon evaluation of all 
of the relevant factors, was within the bounds of reasonable- 
ness. The Court has recognized this limitation upon its 
role in three recent cases in which the diversity question 
was involved. One, the McClatchy Broadcasting Co. case, 
Supra, involved the denial, on a comparative basis, of the 
application of the party affiliated with extensive news-— 
paper and radio interests. The other two, Pinellas Broad- 


Casting Co., supra, and Sunbeam Television Corp., supra, 


reached contrary results. 
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In the McClatchy case, which involved concéntration of 


control over mass media in the area to a degree 
31/ 


far worse 


than is presented here, this Court, in affirming the 


Commission, expressed real Sympathy with the Exa 
opinion (which the Commission had overruled) tha 
absence of monopolistic tendencies on the part o 
cant with newspaper and radio interests, the div 
should not be Significantly weighed against it. 


App. D.C. at 198, 239 F, 2d at 18. On the other 


Court in the Sunbeam 


miner's 
t in the 
£ the appli- 


ersity factor 


See 99 U.S. 


hand, this 


case, supra, expressed scepticism about 


a Commission determination which, like the present one, had 


found the diversity factor (presented in Sunbeam 


by an 


application from a combination of the only two daily news- 


papers of Miami) to be outweighed, on balance, by factors 


favoring the newspaper-owned applicant including| 
preferences awarded it with respect to broadcast 


and past broadcast record, 


317 At the time of the Commission's decisions in 


McClatchy was the licensee of four AM stations an 


FM stations in the Central Valle 
ing AM and FM 


ys of California, 


Nevada. At the same time, McClatchy was operati 
newspapers in the Central Valleys, including one 
two papers in Sacramento, and its newspapers and 
stations were known as the “Beeline”, McClatchy 
“Beeline” to national advertisers as a group and 


the following combination discount rates when sev 
15% discount for the uw 
five stations; 10% for four stations and 5% for t 


See McClatchy Broadcasting Co., 9 Pike 


radio stations were used: 


stations. 


R.R. 1190, 1209-1210, 


Stations in Sacramento, and a subsi 
corporation was licensee of another station in Re 
ng three 
jof the 


as here, 


experience 


In both of these cases, however, 


1954 

d four 
includ- 
diary 
no, 


radio 

sold the 
offered 
eral 

se of 

hree 

& Fischer, 
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the Court, in recognition of the fact that the contrary 
opinion of the Commission was one that reasonable men could 
have arrived at upon their evaluation of the record before 


them, refrained, from a the Commission's judgment on 
32 
these matters in error. As the Court stated in McClatchy, 


99 U.S. App. D.C. at 198, 239 F, 2d at 18: 


We hold the Commission is entitled to consider 
diversification of control in connection with 
all other relevant facts and to attach such 
significance to it as its judgment dictates. 

This does not mean that the owner of a news- 
paper is disqualified as a licensee. Stahlman 
v. F.C.C., 75 U.S. App. D.C. 176, 126 F. (2d) 
124 (1942), Nor does it mean that the Commission 
may reject|a newspaper's application and grant 
that of a competing non-newspaper applicant with- 
out also considering and comparing all other 
relevant factors. But it does mean that the Com- 
mission is free to let diversification of control 
of communications facilities turn the balance, if 
it reasonably concludes that it is proper to do so, 


It is suggested in appellants’ briefs that in this 
decision the Commission has afforded less importance to the 
diversification factor than it has in certain other earlier 


decisions, We believe it clear that in dealing with as 


32/7 In the Sunbeam case this Court reversed the Commission 
on another ground -- the Commission's failure to give 
proper consideration to the relationship of one of the 
principals of the winning applicant to the National Broad- 
casting Company., And in so doing the Court made the 
observation that on reconsideration the Commission might 
wish to reevaluate the weight it had given in that proceed- 
ing to the diversification factor. It is to be noted that 
the Commission has subsequently issued a new decision in 
that case reaffirming its previous decision. See Biscayne 
Television Corp., 22 FCC 1464. This new decision is 
presently on appeal in this Court in Sunbeam Television Co. 
v. Federal Communications Commission, Case No. 14,041. 
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complex a problem as this one, where the Many factors 
determining the significance of the diversity preference 
will necessarily vary from case to case, no exact comparison 
of cases is possible. However, even if we assume arguendo 
that the present Commission majority does not believe that 
diversification of the media of mass communications is as 
Significant a problem as some of their predecessors, this 
would not invalidate the present decision. On the contrary, 
it is to be expected under a regulatory process, where 
decisions are made by Commissions or Boards, the \members of 
which are constantly changing, that the philosophical and 
social viewpoint which the individual commissioners neces- 
sarily have to bring to bear in making public interest 
determinations will vary, with a concomitant effect upon 


Commission decisions. As this Court stated in the Pinellas 


case, supra, 97 U.S. App. D.C. 236 at 238, 230 F.| 2d at 206, 


where a similar shift in Commission policy was also alleged 
to have taken place which resulted in a grant to an appli- 
cant with strong newspaper-radio ties: 


The controversy is in an area into which the| courts 
are seldom justified in intruding, The selection 

of an awardee from among several qualified Seed 
cants is basically a matter of judgment, often dif- 
ficult and delicate, entrusted, by the Congress to 
the administrative agency. The decisive factors in 
comparable selections may well vary; sometimes one 
applicantSis superior to another in one respect, 
whereas in another case one applicant may be superior 
to its rivals in another feature. And it is|also 
true that the Commission's view of what is best in 
the public interest may change from time to time. 
Commissioners themselves change, underlying 
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philosophies differ, and experience often dictates 
changes, Two diametrically opposite schools of 
thought in respect to the public welfare may both 
be rational; e.g., both free trade and protective 
tariff are, rational positions. All such matters 
are for the Congress and the executive and their 
agencies. They are political, in the high sense 
of that abused term. They are not for the 
judiciary. 

In the case at bar there appears some sugges- 
tion that the Commission has changed, or is 
changing, its view as to the dominant importance 
of local ownership and as to the evil of concen- 
tration of the media of mass information. But in 
so doing it is operating within the area of 
legislative-executive judgment, 


The appellants argue strongly that as a matter of law 


and logic the Commission could not find that WHDH's 
preferences with respect to broadcast record and experience 
outweighed the strong preferences to appellants with respect 
to diversity of media of communications. Since the past 
WHDH record, and much of its principal's experience stems 
from the very radio operations which form part of the basis 
for the holding against WHDH on diversity, reliance on 

these factors in this case, appellants argue, amounts to 
abandoning the diversity principle altogether. 

The latter argument is of course demonstrably erroneous. 
Thus, if in this, case, MBT or Greater Boston had equal records 
of broadcast experience and of having operated an outstanding 
local radio station, but did not have the affiliations with 
daily newspapers, that WHDH did, the strong preference for 
them on the diversification factor, other factors being in 


balance, would obviously demand an award in their favor. 
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Conversely, if a newspaper applicant either had no broadcast 


record and experience, or if this record over all 


was a bad 


one, (instead of the fine public service record pf WHDH), 


obviously the diversity burden could not, in balance, be 


overcome by these other factors, Moreover, the significance 


of the diversity problem in the light of the surfounding 


facts is also important. If WHDH was owned by the sole 


local daily newspaper, instead of being in a city with a 


multiplicity of daily papers; if its radio station was the 


only local station or the dominant one, instead of being a 


local non-network station in a metropolitan area |with 16 


other stations; or if the television station was |to be the 


only community station, instead of being the third commer- 


cial and fourth station in the area, the importance of the 


diversity preference to MBT and Greater Boston would be 


more important, Finally, if instead of a few isol 
instances of combined radio-newspaper advertising 
and a policy of Herald-Traveler promotion on the fr 


station, and of carrying (like many other metropoll 


ated 
rates, 
adio 


itan 


newspapers in multiserved communities) the logs of only 


the more important radio stations, we had a genuine pattern 


of use of the radio station to freeze out competition, of 


the type appellants have so signally failed to show exists 


here, we would again have a situation in which the result 


might be different. 
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The argument that broadcast experience or a past 
broadcast record should be ignored or minimized where this 
experience and record arises, in part, out of radio operators 
contributing to an adverse finding with respect to diversifi- 


cation, we believe, with all due deference to the dictum of 


this Court in the Sunbeam case, Supra, to be unsound. For it 


amounts to a contention that facts of admitted relevance 
should be weighed in only one direction, presumably adversely 
to an applicant, even though the fact has both positive and 
negative implications, It cannot be gainsaid that a past 
broadcast record is one of the best indicia available as to 
what may be expected of an applicant in the future, and it 
would be as unfair to ignore a good record of service to 

the public and in meeting its public service representations 
to the Commission, as to fail to rule adversely with respect 
to a bad record. Certainly an applicant's qualifications as 
demonstrated by such a record and the preference it is 
entitled for a good record are not dependent upon its 
willingness to dispose of its radio station if it secures 

a television station, even though we can agree that its 
continued ownership of the radio station will weigh against 
it in the diversification scales. Similarly to the extent 
that experience in the broadcast field of their principals 
is a valid criterion for evaluating the merits of appli- 
cants for new facilities, the fact that this experience was 


secured at a station owned by the applicant which it does 
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not propose to sell, does not detract from its value. In 


short, we are confronted here with the typical s 
Which an activity of an applicant has both benef 
adverse connotations and both aspects must be we 
determining the ultimate decision. 

In summary, it is clear that the Commission 
tion of the diversification factor in the presen 
giving a strong preference to MBT and Greater Ba 
one which could be, and in fact was, outweighed 
preferences was a reasonable one, fully in keepi 
decisions of the Commission and this Court in ot 
which have involved the same problem, Certainly 
the diversification picture either with respect 
availability of other media in the Boston area, 
to the particular activities of the Herald-Trave 


management in the exercise of their powerful but 


ituation in 
icial and 


ighed in 


*s evalua- 
t case as 
ston, but 
by other 

ng with the 
her cases 
nothing in 
ito the 

lor relating 
ler-WHDH 


by no 


means dominant positions in the Boston mass communications 


scene, would justify disqualification of WHDH as 


cant. And while reasonable men can differ as to 
relative weight. the strong diversification prefe 
MBT and Greater Boston should have when consider 
with the other preferences awarded here to one a 
the other, (as the members of the Commission the 


differed on this question), it seems clear that 


an appli- 
the 

rence to 

ed together 
pplicant or 
mselves 


the evalua- 


tion arrived at by the Commission majority was within its 


discretion and neither arbitrary nor capricious. 


5 66 ve 
THE COMMISSION PROPERLY REFUSED TO RECEIVE 
EVIDENCE CONCERNING GREATER BOSTON'’S STOCK 
PURCHASE AND EMPLOYMENT CONTRACTS WITH 
CERTAIN OF ITS PROSPECTIVE EMPLOYEES, 

The Examiner in this case refused to admit into evidence 
a number of employment and stock purchase contracts entered 
into between Greater Boston and certain of the key personnel 
of its proposed staff. He did so upon the basis that these 
contracts represented a significant change in position or 
variance by Greater Boston after the agreed deadline for 
parties improving their cases. Greater Boston, alleging 
that this action deprived it of a preference in the area of 
integration of ownership and management, among others, has 
appealed from the Commission's affirmance of the Examiner's 
ruling (R. 10,032). 

The facts, as drawn from the record, surrounding the 
Commission’s ruling are as follows: 

In Exhibit 2 of Greater Boston's May 3, 1954 amendment 
of its application a Note provided: “Note: In addition, 
stock options on 2500 shares at $10 per share, have been 
granted to three prospective employees.” (R. 6148.) The 
exhibit did not further identify the three prospective 


employees (R. 6145-6148), nor were the employees described 


in Greater Boston's staffing plans (R. 6202-3). 


The parties before the Commission all Stipulated that 
no improvement would be made with respect to their cases 
on and after July 1, 1954 (Tr. 4). However, subsequent to 


July 1, 1954, upon the occasion of the exchange of written 
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exhibits (direct cases), Greater Boston offered linto evidence 
employment and installment stock purchase contracts entered 
into by and between Greater Boston and four (not three) 
employees, then identified for the first time to| be Dan H. 
Fenn, Jr., proposed Director of Public Affairs and Special 
Events; Raymond G. Girardin, proposed Program Manager; 

Donald L. Hillman, proposed Production Manager; and Dennis E, 


Myers, proposed Sports Director. 


The other applicants 


objected to the admissibility of such contracts primarily on 
the basis that they constituted a variance from the applica- 
(Tr. 


tion, made after the time for improving any case 270-278). 


The Examiner refused to admit the contracts |into evidence. 

Exception was taken by Greater Boston, both to the exclusion 

of the contracts and the consequent refusal to recognize these 

employees under the integration of ownership with management 

factor. 
The Commission agreed with the Examiner's disposition 


of this matter and held as follows: 


"The offered contracts constituted a variance, and 


a material one, as he (the Examiner) rules. 
over, to have admitted them, long after the 
stipulated date for improvement of the appli 
comparative cases, would have given Greater 
an unfair competitive advantage in this proc 
Prior to such date these persons had not bee 
identified as principals, as stockholders or 
stock subscribers. 


More- 


cants' 
Boston 
eeding. 
n 


as 


The Examiner properly exercised 


his discretion with respect to the conduct of the 
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proceeding in the disposition he made of this 
evidentiary matter.” 33/ 


Merely this summation of the facts sustains the Commis- 
sion's decision on this point. Greater Boston's amended 
application of May 3, 1954 proposed that basic control of 
Greater Boston would be vested in thirty-six stockholders 
whose names, legal qualifications and broadcast and other 
business connections were revealed in said application 
(R. 6137, 6145-57). Its note mentioning that three other 
unspecified individuals had been given stock options did 
not give sufficient information as to the names and the 


qualifications of these option holders to allow either the 


Commission or the other parties to evaluate the si a 
4 


of their prospective participation in Greater Boston. 
Thus as of May 3, 1954, the proposal of Greater Boston could 


appropriately only be considered as for a corporation to be 


337 The above statement of facts and quotation are taken 
from the Commission's finding of facts set out on pages 
10031-10032 of the Record and from pages 4, 270-278, 324- 
328, 375-381, and 1284-1286 of the transcript. 


34/ Thus in the amended application of May 3, 1954, Greater 
Boston in Exhibit 2 (R. 6145-6148), listed the mame, address, 
date and place of birth, office held, percent of voting 
stock, whether or not the individual was a director and the 
number of shares of each class of stock held or subscribed 
for each of the other thirty-six stockholders. In Exhibit 3 
(R. 6149-6157) the principal business of each of those 
thirty-six stockholders was listed and the extent or nature 
of their interest in such business. And in answer to 
question 19, the connections of five of these stockholders 
with other broadcast facilities as stockholders and/or 
employees was listed (R. 6137). None of this information 
was set forth with respect to Fenn, Girardin, Hillman or 
Myers. 
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composed only of the 36 stockholders whose names 
qualifications were spread on the record. 

When after July 1, 1954, Greater Boston atte 
introduce evidence concerning four employees who 
options in addition to the thirty-six stockholder 
in a very real sense amending its proposal. To p 
reflect the very real change in its proposal as t 
stockholders, Greater Boston should have formally 
its application in accordance with Commission Rul 
(47 C.F.R. 1.365). This rule requires that all a 
to an application after it has been designated fo 
which was the case here, must be requested by for 


petition, served on other parties in the proceedi 


mpted to 
had stock 


Ss, it was 


' 
roperly 

o its 
amended 
e 1.365 
mendments 
r hearing, 
mal 


ng, and 


good cause must be shown for permitting the amendment. 
However, none of these requirements of the rule was met 
by Greater Boston, 
Greater Boston, of course, argues there was no real 
change here, that it did no more than it said it would do 
in its Note to the May 3, 1954 amended application, But 
this argument would make an absurdity of the procedure 
followed here. It is clear that the entire purpose of the 


stipulation entered into by all parties was to fix a date 


by which all proposals would be fixed and identified. 


Here Greater Boston has clearly not set forth a critical 
element of its case by the agreed date but has instead 


merely indicated that certain additional but unidentified 
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stockholders might be brought into the corporation at some 
unspecified date in the future and on undisclosed terms. If 
this were permissible the entire comparative hearing 
procedure would, be turned into a game of blindman's bluff, 
with all parties necessarily withholding the vital details 
of their proposal to the last possible moment in order to 
steal a march on their rivals as well as to forestall any 


advance investigation into their own plans and. personnel, 


TII, MASSACHUSETTS BAY'S ALLEGATION THAT THE 
COMMISSION ERRED IN NOT ACCEPTING REBUTTAL 
EVIDENCE WITH REGARD TO INTERVENOR'S 

TUDIO, EQUIPMENT AND STAFFING PROPOSALS 


IS_NOT WELL FOUNDED, 


During the course of the hearing considerable rebuttal 


evidence was offered by Dumont, and especially by MBT in an 
attempt to show that the WHDH studio, equipment and staffing 
proposals were inadequate to fulfill the roles expected of 
them. In large part this material was offered to counteract 
the WHDH proposal, to equip itself for color operation, 
presumably in the fear that WHDH (and Greater Boston, which 
also submitted a color proposal) might secure a preference 
over MBIT which did not propose to install special color 
equipment. The proferred evidence, however, also went to 
the general efficiency of the WHDH showing in these areas, 
The Examiner rejected this evidence and, on review, the 
Commission affirmed the Examiner's ruling, Its determina- 
tion om this matter clearly was not an abuse of its 


discretion in the proper conduct of hearings, 


on pages 37-38 as follows: 


refusing to admit such evidence included: 


SPs 


MBIT fairly summarizes the excluded evidence 


Testimony by experts in the civic healeh tobi 
and accompanying exhibits (a) showing. what i 
Standards for studio, equipment and staffin 
Station of the size of that proposed by WHD 


(b) what the technical capacities re eho 


ment proposed by WHDH were, (c) evaluating 
studio, equipment and staffing proposals in 
light of these standards, (d) showing that i 
be impossible, in the light of its Studio, e 
and staffing proposals for WHDH to carry out 


in its brief 


field 
ndustry 
a 

were, 
equip- 
HDH's 
the 

t would 
quipment 
its 


program proposals, and (e) showing that WHDH's 


proposals conformed to standards and practic 
governing radio broadcasting but are inadequ 
because of technical distinctions, for telev 
broadcasting. (R. 2023-2035; 2042-2046; 205 
2053-2060; 3584-3587. ) 


(2) Excerpts of standard clauses contai 
Subsisting contracts between unions and tele 


es 

ate, 
ision 
0-2052; 


med in 
vision 


Stations operating in Boston showing that WHDH 


staffing proposals could not be carried out 
as WHDH proposed a union operation and its gs 
proposals could not be effectuated in accord 
with union practices. (R. 2016-2021.) (Emp 
theirs.) 


The Commission observed the Examiner's groun 


+ « » the evidence was not factual but 
consisted of opinion testimony; it was an at 
to include argumentative proposed findings b 
of exhibit; the testimony was of doubtful 
materiality and replete with trivial matters 
evidential purpose was totally without value 
Examiner could judge as well as the expert i 
these areas; and if such alleged expert test 
was admitted other testimony would be admitt 
opposition thereto ad infinitum. (R. 10,062 


inasmuch 
taffing 
ance 
hasis 


ds for 


tempt 
y way 


3 the 
the 
h 


imony 
ed in 
1) 


The Commission after carefully considering the rejected 


evidence found that the Examiner had properly excluded 


it. 


(CR. 10,062.) 


ay (oe 
An examination of the material submitted, in the light 
of the record before the Commission at the time of the offer, 
shows clearly,|/as the Commission later found, that the 
Examiner acted properly in excluding the evidence tendered 
on these points, Thus of the six MBT Exhibits excluded, 
four (Exhibits 64, 64-A, 66 and 69) consisted of alleged 


expert testimony by MBI witnesses, devoted largely, if not 


entirely, to argumentative critiques of WHDH's direct case 


in these areas. (See R. 2022-35; 2050-60.) Oral testimony 
to the same effect was also rejected (R. 3123-26; 3131-32; 
3156-62), Another exhibit consisted of excerpts from labor 
contracts with other Boston stations. 

The Commission, pointing out that it is the expert 
body with statutory authority to render judgment on the 
evidence, in the light of the arguments of parties in their 
pleadings, stated: 

Consideration of the inadequacies of studio 

and equipment proposals are matters regularly 

coming before Examiners and the Commission... 

In this case, as in the many others coming before 

us, it is jthe Commission which must determine the 

adequacy of the proposals and, if any, the signi- 

ficance of the inadequacies shown. (R. 10,062.) 
Similarly the Commission determined that though some of 
the proferred evidence with respect to color television 
requirements was not, like the bulk of the remainder of 
the excluded evidence, either cumulative or mere expres- 


sion of opinion, the evidence was lacking in materiality 


in view of the Commission determination that it would, 
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in any event, be inappropriate to give any preference to any 
applicant because of its proposals for color (see R. 10,125), 
And the extracts from the labor contracts of other Boston 
television stations were clearly immaterial in view of the 
fact that there was no showing that union policy| required 
these types of provisions in all contracts, or im any other 
way connecting these contracts with the proposals of any of 
the applicants (see Tr. 3119-3121). 
In reaching its determination to sustain the Examiner, 


the Commission expressly recognized that under the new 


procedure for “written” hearings (or more properly written 


direct cases), the first opportunity given to applicants 
to point out errors in their opponent's cases was during 
the rebuttal period, except for matters that could be 
covered in cross-examination (R. 10,063). But as the 
Commission pointed out, the right to submit proper rebuttal 
testimony cannot serve as an excuse for larding the record 
with a mass of cumulative material, “evidence" consisting 
of mere argument or opinion, or matter which is irrelevant 
or immaterial, 
MBT*s elaborate argument as to its rights to rebuttal 
as part of a fair hearing is thus beside the point. For 
it was given an opportunity to submit proper rebuttal 
evidence, and the competent rebuttal evidence that it and 
other parties sought to introduce with respect to other 


factors was received into the record for consideration by 
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the Commission. Far from presenting the basic due process 


questions MBT attempts to raise, or illustrating any abuse of 
a new hearing procedure, the Examiner's rulings here, as 
subsequently conformed by the Commission, merely constitute 

a proper determination during the course of a lengthy hearing 
which afforded all parties extensive opportunities to prove 
their case, that a line had to be drawn and further argument 
in the guise of testimony, or evidence of a cumulative or 


insignificant nature, excluded. 


IV. THE COMMISSION PROPERLY REFUSED TO REOPEN 
THE RECORD TO CONSIDER EVIDENCE RELATING TO 
RELATIONS BETWEEN THE HERALD-TRAVELER AND 
THE BOSTON GLOBE. 


Both MBT and Greater Boston allege that the Commission 
grossly abused its discretion in refusing to reopen the 
record to consider certain charges with respect to relations 
between the Herald-Traveler and its competitor the Boston 


Globe originally presented to it in a petition to intervene 


357 Thus, among the rebuttal exhibits of MBT which were 
accepted into evidence were exhibit number 70 (R. 2061- 
2084) comparing twenty job descriptions of WHDH with twenty 
job descriptions as contained in the Shreveport case, FCC 
Docket 10,476, Volume VI, Exhibit II-B; exhibit number 72 
(R. 2089-2093) showing the shares voted in proxy and in 
person at the Herald-Traveler annual meetings between 1950 
and 1954; exhibit number 75 (R. 2104) consisting of a 
program log analysis for television station WWLP owned by 
certain stockholders in MBT and submitted in Surrebuttal of 
certain evidence introduced on rebuttal by WHDH (see Tr. 
3145-3151); and exhibits 77-79 (R. 2124-2134) consisting 

of affidavits by Forrester A. Clark, a stockholder in MBT 
with respect to several business transactions concerning 
which Greater Boston had sought an adverse finding. (See 
R. 10,039, fn. 28.) 
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filed by the Globe on January 30, 1957, almost two years 
after the closing of the record in the case on February 4, 
1955, and a year after the issuance of the Examiner's Initial 
Decision, We think the Commission's action under the circum- 
Stances was a reasonable one clearly falling within the broad 
ambit of agency discretion in determining suit matters, See 
Interstate Commerce Commission v. Jersey City, 322 U.S. 503, 
514-575; United States v. Pierce Auto Freight, 3/27 U.S. 

515, 535. 


The Globe petition to intervene was denied by the 


Commission on April 24, 1957, on the grounds it was not 
timely filed. The Commission observed that the so-called 
new evidence, in spite of the alleged seriousness of the 
charges, had been delayed in presentation to the Commission 
at least ten months after the last "incident" reported 
during which time the Commission had heard oral argument and 
had the case under advisement. The Commission also noted 
that much of the alleged evidence related to incidents which 
purportedly occurred even before the record was closed. 

(R. 10,007-10,008.) Neither MBT nor Greater Boston challenge 
the Commission's action insofar as it pertains to the Globe 
petition. They do contend, however, that the evidence was 
newly discovered insofar as it applies to them, and that it 
was thus arbitrary for the Commission to deny their petition 


to reopen the record, based on the Globe petition and 
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supporting affidavits, which they had filed on 
February 13, 1957. 

The matters which the petitions indicated would have 
been offered into evidence for further exploration if the 
record were reopened, and which appellants now urge this 
Court to order the Commission to reopen the record to 
hear, may be summarized as follows: 

1. Allegations that the publisher (Mr. Choate) 


and other officers of the Herald-Traveler 


have requested the Globe over a period of 


years to consider merging with A Herald- 


Traveler (R. 5708, 5710, 5714). 
Allegations that Mr. Choate at a luncheon 
attended by representatives of the Globe 


and Herald-Traveler, and again at a public 


367 MBT also urged the Commission in its petition to 
consider evidence allegedly aimed at showing the Herald- 
Traveler had, largely through its allegedly callous 
indifference, contributed to the demise of the Boston 
Post, a former applicant in these proceedings (R.9266- 
9269). The Commission found this request untimely since 
the news stories referred to by MBT as evidencing the 
Herald-Traveler's lack of interest in maintaining the 
Post as a newspaper competitor had been published prior 
to the oral argument before the Commission and had not 
been called to the Commission's attention at that time 
or within a reasonable period thereafter (R. 10,008). 
This ruling is also not challenged in the instant 
appeals, 


_37 Mr. Choate jadmits many conversations with Globe 
officials concerning possible merger since about 1945 
in his counter-affidavit (R. 5741). 


reception used language indicating that 
the absence of a merger he would utilize 


WHDH television station in a competitive 
38/ 
to drive the Globe out of business (R.5708-13), 


Allegations that Mr. Choate told the officers of 
the insurance company through which the Globe 
Newspaper Company was working out a loan/of his 
displeasure that such a loan was made in|view 


of the fact the company had previously refused 


387 These alleged statements are denied by Mr. Choate 


categorically in his counter-affidavit filed with the 
Commission, On Record pages 5744-5746 Mr. Choate said: 
“I categorically deny that at any time or any place 
have I threatened the Globe Newspaper, W. Davis Taylor, 
John Taylor, or John F, Reid . . . The last meeting at 
which any discussion of merger took place was ..|. 
held on January 31, 1956... I did not at that meeting, 
or at any other time indulge in any threats and certainly 
did not suggest that I had any purpose or intentilon to 
utilize a television station, if we were successful in 
obtaining one, to destroy the Globe. Had I made any such 
absurd suggestion at that time, within 27 days after the 
release of the initial decision denying the Herald- 
Traveler application and granting the application| to 

Mr. Leahy’s Greater Boston Television Corporation, I am 
sure I would have been laughed out of the room. t is 
patent that the Messrs, Taylor were not disturbed by any 
such imagined alleged threat for something like 12 months 
passed before they sought to bring it to the attention of 
the Commission.“ 
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to make a smaller loan to the Herald-Traveler 
39/ 
(R. 5709-12). 


The appellants affect outrage that the Commission should 
have concluded that the possibilities that further exploration 
into these tardily-filed charges would produce any concrete 
evidence of any substantial materiality to the choice of the 
best applicant to serve the public interest. Under the 


circumstances we believe it to have been a highly reasonable 
40/ 
view, 


The relevance of the allegations was, of course, in their 
relationship to, the factor of diversification of mass 


397 The exact factual content of these conversations was not 
set out in the affidavits of the Globe. However, Mr. W.Davis 
Taylor, the Globe's president, voiced the Opinion in his 
affidavit that Mr. Choate “attempted to upset the loans" 

(R. 5709); while Mr. John I. Taylor, treasurer of the Globe, 
swore that the publisher of the Herald-Traveler (Choate) 
“never tried to persuade him (Mr. Clark, president of John 
Hancock Mutual Life Insurance Company) that we (Globe News- 
paper Company) were financially incapable of carrying the 
loan, but had told him (Clark) that the Hancock had no right 
to lend us (Globe) money while in 1946 or 1947 it (Hancock) 
had turned down a request for a loan from the Herald- 
Traveler.” (R. 5711.) This latter statement of the Globe's 
treasurer coincides more closely than that of the Globe's 
president with the counter-affidavit of Mr. Choate who swore 
that he “never asked Paul Clark (president of Hancock) not 
to loan the Globe money" and "I never ‘attempted to upset? 
any bank loan the Globe had made", but had only expressed 
his surprise to Mr. Clark upon learning of the completion 

of the loan negotiations that “his insurance company had 
refused the Herald-Traveler a relatively small loan in 1948 
on policy grounds and . .. had waived precisely the same 
policy to make a substantial loan to... the Globe." 

(R. 5744.) 


40/ It is to be noted that Commissioner Hyde, one of the 
two Commissioners who dissented from the grant to WHDH, 
joined the majority in voting against reopening the record. 
(R. 10,004, 10,011, 10,135.) 
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communications -- a factor upon which MBT and Greater Boston 
had already been given a Strong preference. A great deal 
of time had already been expended in the hearing jon appellant's 
efforts to show that WHDH, or more particularly its parent 
corporation, had utilized its position as the owner of both 
radio and newspaper interests in Boston to secure a monopoly 
for itself or to engage in unfair competitive practices at 
the expense of its competitors. The Boston Post,,; one of its 
principal newspaper competitors and one of the alleged 
victims of the Herald-Traveler machinations, had participated 
fully in this hearing. Yet, as we have observed,|/ except for 
a few incidents of newspaper-radio cooperation and cross- 
promotion, and two instances in which joint rates|were 
offered, the search for persuasive evidence of wrong-doing 
had proved unavailing. 

Now, long after the record had been closed and the case 
was almost ready for determination, MBT and Greater Boston 
sought to ride piggy-back into a renewed hearing on the 
basis of the Globe's allegations as to actions which had 


long since transpired but which it had not previously 


thought were of sufficient import to call to the attention 


of the Commission. Moreover, the very nature of the 


allegations were such, that the Commission could properly 


find that, even if they were to be shown to be factual in 
a hearing, they could not have any serious affect on the 


decision or show that the Herald-Traveler was in fact 


- 80 - 
attempting -- to say nothing of succeeding -- to utilize its 
combined newspaper and broadcasting facilities for any evil 
purpose, 

Thus, as the Commission stated, there was nothing in the 
admitted negotiations between the Herald-Traveler and the 
Globe looking towards a possible merger which in and of 
itself demonstrated any sinister objective on the part of the 
Herald-Traveler or its negotiating officials or any abuse, 
actual or potential, of its dual position as newspaper and 


broadcaster. Nor was this picture seriously affected by the 


purely hearsay allegations of the Globe Management with 


respect to Mr. Choate's alleged efforts to prevent the con- 
Summation of a loan which the Globe had already negotiated 
and subsequently received -- allegations which were them- 
selves internally fustneietesk And as to the allegation 
that Mr. Choate, at a time when the initial decision propos- 
ing to deny WHDH had just been issued, had threatened to 
use the television station to drive the Globe out of busi- 
ness, the Commission took the position that even if it were 
assumed that the allegation as to the threat Was true, 
this would not constitute good cause at this late date to 
reopen the record, In so holding the Commission said: 

It is difficult to read more into the so-called 


“threats” to injure the Globe than statements made 
-- assuming the "threats" were made -- in pique 


4Si/ See fn.39, supra. 
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because merger discussions had been unsatisfactory. 
It is claimed by Globe, based on statements 
attributed to Mr. Choate, that WHDH would employ 

a TV license to destroy or injure the Globe, No 
indication is given of the manner in which this 
would come to pass or be attempted, Moreover, the 
Herald-Traveler has for a period of years operated 
one of the most powerful classes of aural broad- 
cast stations licensed by the Commission, in the 
Same Boston area and no evidence is shown in the 
record in this proceeding of a course of action by 
WHDH designed in any way to injure the Globe or any 
other newspaper or broadcast Station, or which 
disserved the public interest, Our decision, 
adopted concurrently with this memorandum opinion 
and order, takes note, in relation to the factor 

of diversification of the media of mass communica- 
tions, of a one-program practice of cross promotion 
between WHDH-AM and the Herald and Traveler /news- 
papers; and of Mr. Choate's frank statement |that 
mutual promotion would be employed as feasible. 
However, nowhere in the record of the proceeding 

was any evidence developed -- nor has any allegation 
of fact been made over the three-year period since 
the proceeding began until the filing of the present 
last-minute pleadings ~- indicating that the televi- 
sion grant sought was intended to be used adversely 
to the interests of any specified individual] or 
entity. (R. 10,009.) 


Appellants" refer to this Court's decisions jin 


The Enterprise Company v. Federal Communications Commission, 


97 U.S. App. D.C. 374, 231 F. 2d 708, cert. den. 351 U.S. 


920; Fleming & McNutt v. Federal Communications Commission, 


96 U.S. App. D.C. 223, 225 F. 2d 523; and W. S. Butterfield 


Theatres v. Federal Communications Commission, 99/0.S. App. 


D.C. 71, 237 F, 2d 552, as their primary authority for the 
proposition that the failure of the Commission to reopen 
the record here was error. These cases, along with 


Southland Television Corp. v. Federal Communications 
Commission, Case No, 13,021, decided October 2, 1956, 
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(unreported); cf. McClatchy Broadcasting Co. v. Federal 
Communications Commission, 99 U.S. App. D.C. 199, 239 F, 2d 
19, cert, den. 353 U.S. 918, relate to the very different 
question of whether the Commission can and must reopen the 
hearing in a comparative proceeding where, after the final 
decision but while the case is still on rehearing or appeal, 
the winning party either takes voluntary action which 
significantly changes the entire case upon which they went 
to hearing, or where, as a result of death of a party, the 
entire nature of the applicant has changed. This is a far 
different question from that presented here -- whether an 
exceedingly lengthy hearing record should be reopened at 
the very last stages of the proceeding in order to take 
evidence relating to charges of actions, never reported to 
the Commission, at the time they allegedly took place, 
relating to a facet of the proceeding into which extensive 
questioning had already been afforded during the hearing 
proper. 

We submit, that under these circumstances, the 
determination by the Commission that the chances that 
further investigation would produce any material evidence 
which would be likely to change the result of the comparison 
were extremely slight, if not non-existent, and that accord- 
ingly it would serve no useful purpose to exercise its 


discretion to reopen the record (R. 10,009), is obviously 


one within its competence to make, representing a reasonable 
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judgment as to the factors, pro and con, involved in the 


situation. 


tions Commission, 97 U.S. App. D.C. 112, 228 F. 


Columbia Empire Telecasters v. Federal Communica- 


2d 459; 


Kentucky Broadcasting Company v. Federal Communications 


Commission, 84 U.S. App. D.C. 383, 174 F. 2d 38; 
Radio Corp. v. Federal Communications Commissio 
D.C. 225, 118 F. 2d 24, 
CONCLUSION 
For the foregoing reasons it is respectful] 
that the decision and order of the Commission he 


be affirmed and that none of the reasons suggest 


appellants for remanding the case to the Commiss 


Respectfully submi 


WARREN E. BAKER, 
General Counsel, 


RICHARD A. SOLOMON, 


Assistant General 


CHARLES C. McCARTE 
Counsel, 


Federal Communications Comm 


November 6, 1957. 


427 See particularly the concurring opinion of J 
Edgerton in the Colorado case, 73 App. D.C. at 2 
F, 2d at 28: "The statute expressly leaves the 
of rehearings to the discretion of the Commissio 
cannot be required to put aside its other duties 
a rehearing whenever a new fact arises which mig 
conceivably lead to a new conclusion," 
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(i) 
COUNTERSTATEMENT OF QUESTIONS PRESENTED 


1. Whether Appellee, Federal Communications Commission, 
in granting Intervenor's application in preference to the mutually ex- 
clusive applications of Appellants, made proper findings and conclu- 
sions on the significant points of differences among the applicants 
and reached a rational ultimate conclusion on their comparative 
qualifications. (Greater Boston Question 2 and Mass. Bay Questions 
1 and 2) 


2. Whether Appellee committed prejudicial error in sustaining 
the Examiner's refusal (a) to receive in evidence certain stock options 
and employment contracts offered by Appellant Greater Boston Tele- 
vision Corporation and (b) to receive certain testimony offered by Ap- 
pellant Massachusetts Bay Telecasters Inc. purporting to rebutt 
WHDH's showing as to studio, equipment and staffing proposals. 
(Greater Boston Question 3 and Mass. Bay Question 3) 


3. Whether Appellee committed prejudicial error in refusing to 
reopen the record at the request of Appellants to receive alleged newly 
discovered evidence proffered by Globe Newspaper Company, not a 
party to these proceedings. (Greater Boston Question 1 and Mass. 
Bay Question 4) 


As indicated by the July 3, 1957 prehearing stipulation, the parties were at that time unable to 
reach agreement on the issues presented. Although there has been no formal agreement, the Appellee 
and Intervenor submit that the above Counterstatement of the Questions Presented properly states the 
issues before this Court. 


COUNTERSTATEMENT OF THE CASE 

THE PARTIES 

A.  Geater Boston 

B, Mass. Bay 

C, WHDH . 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I, In Granting WHDH's Application, The Commission 
Made Proper Findings And Conclusions On The 
Significanct Points Of Difference Among The 
Applicants And Its Ultimate Conclusion Was A 
Rational Evaluation Of Their Comparative Merits 
And Demerits . é . . . 


The Procedural Errors Alleged by Appellants Are 
Without Merit . . . . . 


A. Exclusion of Testimony Conceming Four 
New Stockholders of Greater Boston 


B. Exclusion of Testimony Offered by Mass. 
Bay in Rebuttal . . . . 


(1) Underlying Reasons for the 
Examiner's Rejection of the 
Rebuttal Testimony . 


The Commission's Refusal to Reopen the 
Record 7 . . . : 


1: The Mass. Bay Petition 
2, The Greater Boston Petition 
CONCLUSION . . . . . 
SUPPLEMENTAL APPENDIX . 
Greater Boston's View of Mass. Bay 


Mass. Bay's View of Greater Boston 
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BRIEF FOR INTERVENOR 


COUNTERSTATEMENT OF THE CASE 


In an order issued June 16, 1954, Appellee, Federal Communi- 
cations Commission (hereinafter called 'Commission") designated for 
consolidated hearing the mutually exclusive applications of Intervenor, 
WHDH, Inc. (hereinafter called "WHDH"), Appellants, Greater Boston 
Television Corporation, Inc. (hereinafter called "Greater Boston") and 
Massachusetts Bay Telecasters, Inc. (hereinafter called "Mass. Bay"), 
and Allen B. DuMont Laboratories, Inc. (hereinafter called "DuMont") 
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and Post Publishing Company (hereinafter called Post); each re- 
questing a permit to construct a new commercial television station on 
Channel 5 at Boston, Massachusetts. Each of the applicants was found 
to be legally, technically and financially qualified and the usual compar- 
ative issues were specified for hearing: 


Under the Commission's rules each application was "frozen" on 
June 16, 1954, the date on which they were designated for hearing. 
Under Section 1.365 of the Commission's rules (47 CFR 1.365) none of 
the applications could thereafter be amended except by motion granted 
upon a showing of good cause. The Commission's rules governing 
hearing procedure (Section 1.841) required that the parties exchange 
supplementary information regarding their respective applications 15 
days before commencement of the hearing. The date originally set for 
the hearing in this case was July 16, 1954, which meant that July 1, 
1954 was the date by which the parties were originally required to ex- 
change supplementary information. At a prehearing conference held 
on June 24, 1954\the parties agreed that the "exchange material" re- 
quired by Section 1.841 would be submitted in the form of the testimony 
and exhibits which each of the parties would offer at the hearing and 
would constitute the written direct cases of the applicants and that the 
time for admission of such exchange material was to be extended (R. 
414-15). It was further agreed by the parties at the June 24, 1954 pre- 
hearing conference that the exchange material, i.e.', the written direct 


Another application, that of Columbia Broadcasting System, Inc., at its request was dismissed prior 
to hearing, and Post dismissed its application prior to the Final Decision (R. 1010-11); DuMont did not 
appeal the Final Decision to the Commission or this Court. Since these applicants are not parties to this 
case, they will be considered only incidentally hereinafter. 


The comparative issues specified were to determine which of the operations proposed by the 
applicants would best serve the public interest in light of the record made with respect to the significant 
differences among the applicants as to: (a) the background and experience of each of the applicants 
having a bearing on its ability to own and operate the proposed television station; (b) the proposals of each 
applicant with respect to the management and operation of its proposed station; and (c) the programming 
service proposed by each (R. 406-409). 

WHDH timely filed petitions to enlarge the issues (a) to show that Mass. Bay, operating from its proposed 
transmitter site, was not technically qualified because it would not deliver a city service signal to the 
entire City of Boston as required by Commission Rule 3.68a), and (b) to permit a comparison of the 
technical services proposed by WHDH, Greater Boston and Mass, Bay which comparison would demonstrate 
the superiority of WHDH’s signal to the Boston area (R. 416-30, 494-514, 516, 550-563). These 
petitions were denied by the Commission (R, 5148-51). WHDH preserved its rights with respect to these 
rulings. 
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case of each applicant, would not include evidence of any activities under- 
taken by an applicant subsequent to July 1, 1954 (Tr. 4). 


The hearing record was opened on July 16, 1954 with a conference 
of all counsel and it was agreed that the procedures provided under 
newly adopted Rule 1.841 would be followed (Tr. 4-6): The parties 
further agreed that the aforementioned hearing material would be ex- 
changed on September 16, 1954, and that a further hearing session 
would be held on September 24 for the purpose, among others, of con- 
sidering the admissibility of the exchanged material (R. 544-46). 


The parties exchanged their written direct cases on|September 
16, 1954. Included with the material submitted by Greater Boston was 
the first revelation of four individuals whose names had not been in- 
cluded in the Greater Boston application as proposed stockholders. 
Because the parties and the Examiner were not ready on September 24, 
the date of the hearing session for the purpose of objecting to matters 
contained in the exchanged material was postponed to October 12, 1954 
(Tr. 49, 84-85, 93). 


On October 12, WHDH and Appellant, Mass. Bay, objected to 
the inclusion of this material as part of Greater Boston's direct affirm- 


ative case on the ground that it constituted a variance from Greater 
Boston's application. (R. 1036, 4026) Later, the Examiner sustained 
the objection by WHDH and other parties to the admissibility of this 
material, which ruling was affirmed by the Commission. [The cor- 


rectness of this ruling is one of the issues presented in this appeal. 


The hearing commenced on November 8, 1954. After the sub- 
mission of the direct cases and extensive cross-examination, approx- 
imately two hearing days were devoted to a consideration of rebuttal 
testimony (Tr. 2737-38, 2746-47, 3070-3163). The bulk of the rebuttal 
testimony offered by the parties was received in evidence but, upon 

On July 15, 1954 Section 1,841 of the Commission's Rules was formally amended so as to make the 


procedure which the parties agreed to follow in this case by stipulation the procedure applicable to 
comparative hearing cases (10 RR Pike and Fischer 1577). 
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objections by WHDH and Appeljant, Greater Boston, the Examiner re- 
fused to admit certain rebuttal testimony directed to the adequacy of 
the proposals of Intervenor and Appellant, Greater Boston, relating to 
studios, equipment and staff. The correctness of this ruling is one of 
the issues presented in this appeal. 


The hearing was concluded on February 4, 1955, on which date the 
hearing record was closed. Thereafter, the parties submitted their 
contentions as to the comparative merits of their qualifications and 
proposals in the form of proposed findings and conclusions. The Ex- 
aminer's Initial Decision was released on January 4, 1956. 


Although the Examiner made comprehensive findings of fact re- 
garding each applicant and its proposals (99 pages of findings), he short 


circuited (6 pages of conclusions) a comparative evaluation of the quali- 


fications of the applicants and their proposals by resorting to a process 
of elimination. DuMont was eliminated by the Examiner at the outset of 
his conclusions because it had no localities. Post was eliminated be- 
cause of newspaper interests. WHDH was eliminated because the Ex- 
aminer considered that it had refused to carry network programs and 
because it was affiliated with a newspaper. The Examiner then made a 
perfunctory comparison of Greater Boston and Mass. Bay and in this 
evaluation, Greater Boston was preferred on the basis of superior in- 
tegration of ownership and management. (R. 9865-9969) 


On January 30, 1957, Globe Newspaper Company ("Globe"), a 
newspaper in Boston, filed a petition requesting that it be allowed to 
intervene in the proceeding and that the record be reopened for the 
purpose of adducing evidence concerning the qualifications of WHDH. 
In an attempt to show that it was possessed of "newly discovered" 
evidence, Globe alleged that certain actions by principals of WHDH 
since "the closing of the record" should be considered by the Commis- 
sion. Greater Boston joined in the request of the Globe and sought a 
reopening of the record on the same grounds. Mass. Bay requested a 
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reopening of the record only in the event the Commission did not deny 
the WHDH application in the existing record (R. 9260-70).| Oppositions 
and comments were filed by Intervenor and the Commissign's Broad- 
cast Bureau. On April 25, 1957, by separate memorandum opinion and 
order, the Commission denied the petitions Sy The correctness of the 
Commission's ruling is one of the issues presented in this, case. 


On the same day, April 25, 1957, the Commission issued its 
Final Decision granting the application of WHDH and denying the other 
applications. Four Commissioners voted to grant the application of 
WHDH, and one Commissioner (Commissioner Craven) abstained from 
voting because of his prior participation in the proceedings as an 
engineering consultant. Two Commissioners (Commissioners Hyde and 
Bartley) dissented to the grant of WHDH's application and issued 
separate statements. No Commissioner cast a vote in favor of the 
grant of the application of either Appellant. 


In its Final Decision, the Commission made a thorough and ex- 
haustive analysis of the entire record, including all of the points 
raised by the competing parties in their exceptions to the Examiner's 
Initial Decision. The areas of comparative qualification were dealt 
with at length and it is plain from a reading of the Decision that the 
Commission's ultimate choice of WHDH as the successful applicant 
was not arrived at through a mere mathematical summation or by a 
process of elimination, but rather through an exhaustive process of 
weighing all the relevant facts of record concerning each of the com- 
peting applicants. The Commission reached its preference for WHDH 
as the result of the application of the criteria for choosing the best 
qualified applicant in a comparative proceeding which the Commission 
has employed over the years. While the Intervenor does not agree 
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Commissioner Hyde joined the majority in voting for denial of the Globe and Appellants’ petitions. 
Commissioner Craven abstained. Commissioner Bartley concurred in the denial of Gobe's petition, but 
favored the grant of the petitions of Appellants, 
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with every faceti of the Commission's Final Decision, it does not be- 
lieve that the Decision, considered as a whole, can be successfully 
challenged on the basis that it was not a comprehensive, fair and 


"reasoned" appraisal of the record. 


For reasons which will become apparent, Appellants have 
chosen not to relate in their "Statement of the Case" relevant facts 
concerning their history and background, as well as relevant facts 
bearing upon their own character. Their briefs, however, show no 
restraint in depicting Intervenor in a bad light and as being possessed 
of diabolical motives. Inasmuch as their briefs may give this Court 
an unbalanced and inaccurate picture as to the nature of the competing 
applicants, we believe it would be beneficial to outline briefly below 
the record facts as to each of the parties. 


The Parties 


A. Greater Boston 


Greater Boston is a Massachusetts corporation composed of a 
number of persons from various walks of life in the Boston area. 
Some of its stockholders are active in local affairs. This corporation 
was organized in 1953 just prior to the hearing, and for the express 
purpose of securing a grant on Channel 5. The persons who hada 
dominant role in the organization of this company and the prosecution 
of its application, i.e., Messrs. Richard Maguire and Arthur Haley, 
are part-owners of Radio Station WORL, Boston, Massachusetts, 
licensed to Pilgrim Broadcasting Company. Mr. Maguire organized 
Pilgrim Broadcasting Company, is a leading stockholder of that 
company and is its counsel. He was also counsel for the company at 
the time it prosecuted its application in a comparative hearing for the 
facilities of WORL (Tr. 1658-63). Mr. Haley is an officer, director 
and stockholder of Pilgrim. Other stockholders of Pilgrim included 
in the Greater Boston group are William J. MacDonald and Chester 
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Dolan. (R. 10,032-33). Mr. Haley is the first and only General 
Manager of Station WORL. (Tr. 1596). He helps to formulate and 
carry out its policies (Tr. 1601). He prepared a substantial part of 
its hearing proposals (Tr. 1597), and was a key witness in the Pilgrim 
hearing case, infra. Mr. Haley is proposed as Commercial Manager 
of Greater Boston's television station. Messrs. Maguire and Haley 
were instrumental in getting the Greater Boston group together and 
setting up the proposals for management, programming and operation 
of the proposed station (Tr. 1635, 1637-44, 1654). These gentlemen 
secured the services of Mr. Michael Henry, a stockholde director, 
Vice-President and designated General Manager of Greater Boston's 
proposed television station (Tr. 1354). Mr. Henry was revealed dur- 
ing cross-examination to be a disbarred lawyer (R. 10,027-28, 10,032- 
33). After his disbarment, Mr. Henry began his career in the radio 
field and changed his name (his former name was John H.. Kenealy). 
He visited Boston several times before Greater Boston's hearing 
presentation was prepared. The bulk of the "exchange material", i.e. , 
Greater Boston's written direct case, was prepared by or under the 
direction of Mr. Henry, who used as a guide proposals offered in other 
hearing cases before the Commission. (Tr. 1381-82) Mr. Haley is 
the only person in this group having any broadcast operating experience 
in Boston. Mr. Henry was given his stock interest in Greater Boston 
on of Greater 


r, 


in return for his services in connection with the prosecuti 
Boston's television application. (Tr. 1378) The record shows that 


The Commission found that Mr, Henry's testimony in the proceeding as to events 


barment demonstrated a lack of candor. Although the Commission did not disqualify 


held that “comparative consideration must be given this lack of candor in evaluating 
an applicant in this proceeding". Since Greater Boston relies heavily upon Mr. Henr 
demerit attached by the Commission permeates all of its proposals (R, 10,027-29, 1 


direct case Greater Boston did not disclose that Mr. Henry had ever been a practicing 


surrounding his dis- 
Greater Boston, it 
Greater Boston as 

"s contribution, the 
» 132-33). In its 
lawyer, If Mr. 


Henry informed Greater Boston that he had been disbarred from practicing in the State and Federal Courts, 


Greater Boston was as guilty of concealment of this fact as Mr. Henry. If he did not, 


Mr. Henry was as 


lacking in candor in dealing with his associates in Greater Boston as he was shown to be on the witness 
stand, In any event, Greater Boston has not raised on this appeal the correctness of the demerit which 


the Commission attached to Greater Boston as an applicant because of Mr, Henry's la 


these proceedings. See Federal Communications Commission v. WOKO, Inc., 329 


k of candor in 
~S, 223, 
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little was done in the way of assessing the needs of the public for pro- 
gramming prior to the preparation of Greater Boston's program 
proposals as contained in its application. Most of its preparation in 
support of its proposals was done after its application was filed. 

(R. 10,121) 


The genesis of the Greater Boston application, the inspiration 
for and the key features of its case, such as it proposes for integration 
of ownership and management, wide base, local stock participation, 
diversified interests, etc. , (compare Supra and Tr. 1654-66) are 
identical to the formulas utilized in the application of Pilgrim Broad- 
casting Company which was the successful applicant after a compara- 


tive hearing for its AM facilities. (Pilgrim Broadcasting Company, 5 


Pike and Fischer RR 861) The record in the instant proceeding shows 
that after Pilgrim received a grant on the basis of grandiose commit- 
ments, the actual program service of WORL was inferior and failed to 
live up to the promises and commitments made in the comparative 
hearing. (R. 10,032-34, 10,119) 


B. Mass. Bay 


Mass. Bay is a Massachusetts corporation composed of 88 stock- 
holders and one stock subscriber. Some of its stockholders are active 
in local affairs. It was organized as a corporate applicant just prior 
to the commencement of this hearing for the express purpose of secur- 
ing a grant of television facilities on Channel 5. The company started 
out as a partnership applicant composed of James F. Fitzgerald, 
Boston, Massachusetts, and Roger L. and William L. Putnam, father 
and son, respectively, all three of whom are owners of a UHF station in 
Springfield, Massachusetts. (R. 10,035) Mr. Fitzgerald and Mr. 
Alan Steinert, who was later to become the head of Mass. Bay's 
corporate application, had discussions with Mr. Maguire at the time 
he was organizing the Greater Boston group. Mr. Maguire sought to 
interest Messrs. Fitzgerald and Steinert in becoming associated with 
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Greater Boston. (Tr. 1755-56) However, the partnership application 
of Mass. Bay was filed in June of 1953 after Messrs. Fitzgerald and 
Steinert broke off negotiations with Mr. Maguire. The evidence in 

this record points to the fact that the partnership application was filed 
for the specific purpose of holding a place among the applicants for 
Boston's Channel 5 until a corporate form of applicant could be organized 
for the purpose of being filed in its stead. (R. 10,035) The record 
shows that Mr. Fitzgerald and Mr. Steinert have been close friends 

and associates for years and that Mr. Fitzgerald is related by marriage 
to the Putnams. Springfield Television Broadcasting Company, the 
original Mass. Bay partnership applicant, and Mass. Bay, the corpor- 
ate applicant, all are represented by the same engineering and legal 
firms. The "coincidence" of the partnership filing a makeshift appli- 
cation and the later substitution therefor of the corporate|application 
gives rise to a serious question as to whether the principals of Mass. 
Bay intended to abuse the Commission's processes by filing a spurious 
competing application for Channel 5 in Boston to prevent a possible 
grant without hearing of a bona fide application already on file® Despite 
the fact that Intervenor questioned the bona fides of the original partner- 
ship application, the reasons for filing this application were never 
satisfactorily explained on the record. 


In the corporate setup, Messrs. Fitzgerald and Putnam are very 
minor stockholders. Neither is an officer, but Mr. Fitzgerald is a 
director and would be the contractor awarded the job of building Mass. 
Bay's studios and transmitter building. The Mass. Bay studios will 
be financed and built by Mr. Fitzgerald and leased back to the corpora- 
tion. (R. 10,036, 10,042, 1349 ) The cominant figure in Mass. 
Bay is Mr. Alan Steinert who owns the Eastern Company, RCA dis- 


tributor for the Boston area. Mr. Steinert's employees and associates 


Although the Commission in its Final Decision does not make findings adverse to Mass, Bay on this 
point, the record is clear that the partnership application was a stop-gap for the later organized cor- 
poration to keep its foot in the door of this proceeding (R. 10,035). 
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in the Eastern Company and various other business, social and political 
acquaintances of his form the hard core and controlling interest in 
Mass. Bay. (R. 10,036-37, 10,039-44). 


None of the principals of Mass. Bay has had any broadcast ex- 
perience in the Boston community. Mr. Steinert is proposed as the 
nominal head of the television station and will be assisted by a minor 
stockholder, Mr. Purcell, a Hollywood television consultant, who has 
had no broadcasting experience in Boston. Mr. Purcell, upon whom 
Mass. Bay places its chief reliance for expert guidance in its day-to- 
day operation, has never occupied an executive or management capacity 
with any television or radio station. (R. 720-22,)' 


To avoid any inference that the backgrounds of the two Appellants, 
or their motives for seeking the Boston Channel 5 assignment have been 
incorrectly stated, there is reprinted as a Supplement to this brief 
what each Appellant said about the other in the pleadings which it filed 
with the Commission. 


C. WHDH 


WHDH is a Massachusetts corporation which has since 1946 been 
the licensee of AM and FM facilities in Boston. All of the stock of 
WHDH is owned by The Boston Herald-Traveler Corporation, which 
publishes the Boston Herald and Boston Traveler newspapers. The 
Boston Herald-Traveler Corporation has published the Herald and the 
Traveler for over 100 years. (R. 10,015, 10,021) The record shows 
that these newspapers have received over the years numerous awards 
and citations for achievement in the field of journalism and public ser- 


vice activities. (R. 10,022) These newspapers have been the recipient 


of five Pulitzer Prize awards -- several more than received by any 


In its brief (see page|26), Mass, Bay makes much of the fact that the Commission failed to consider 
the experience of Mr. George R. Townsend, its proposed Chief Engineer, whom the Commission credits 
as being a stockholder of Mass, Bay. (R. 10,115) This is an inadvertence by the Commission for Mr. 
Townsend is not a stockholder as Mass. Bay well knows, However, in its brief, Mass, Bay makes no 
attempt to correct this mistake, 


1] 


other newspaper in the country. (R. 4076) 
of participation in civic, cultural and welfare activities of 


is long and distinguished, ibid. 


The activities of WHDH are supervised by Robert B, 


President and director of WHDH and publisher of the Bost 


Their record 


the community 


Choate, 


on Herald 


and Traveler, and William B. McGrath, Vice-President and director 
of WHDH. They are assisted by other members of the Board of Direc- 
tors of WHDH, Inc. in carrying out the day-to-day activities of WHDH. 
(R. 10,018, 10,114, 10,116, 10,118-20) The record establishes that 


Mr. Choate has had an outstanding record of participation 


in local 


Boston and national civic, charitable and cultural activities and is 


prominent in trade and professional organizations of local 


» regional 


and national scope. During his tenure as publisher, the Herald was 


awarded two Pulitzer Prizes for editorial excellence and 4 Pulitzer 


Prize award for best newspaper photography. (R. 10,015-16) Mr. 


Choate is in charge of the general supervision of WHDH and is directly 


responsible to the Board of Directors of the Herald-Trave 


ler for its 


operations. (R. 10,016) Mr. McGrath is the General Manager and 


operating head of the radio station and is proposed for the 


same position 


in television. Mr. McGrath has been Managing Director df WHDH since 


1946. He as had an extensive career in radio, being one of the youngest 


25-year veterans in the broadcast business. Mr. McGrath has gained 


national recognition and awards for his achievements in th 
He has been active in local business, civic and community 


well as in broadcast industry activities. (R. 10,016-18) 


e radio field. 
affairs, as 
Under the 


ownership of the Herald-Traveler, WHDH has risen from the point of 


mediocrity it occupied in 1946 to a position of prominence 
Boston radio stations. (Tr. 860-61) No expense has been 


among 


spared to 


improve the technical facilities of WHDH and its program service to the 


community. These efforts included the expenditure of nearly one million 


dollars to modernize the WHDH studios and transmitter facilities, plus 


the loss of approximately one-quarter of a million dollars 


($225 , 000) 
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in operating revenues during the year 1946 while overhauling and im- 
proving the programming of WHDH. (R. 10,023-25, 4087, 4089, 4139) 
According to leading audience surveys, since 1946 WHDH, an indepen- 


dent non-network station, has steadily risen in audience appeal. In the 
five years next preceding the hearing, WHDH occupied second place in 
popularity among all Boston stations for four years. In the other year 
(1951), it ranked third. (Tr. 860-61) 


WHODH filed its application for television facilities in Boston in 
1947 and began actively to prepare for television service to the com- 
munity as soon as its application was filed. The record shows that it 
undertook substantial and continuous studies, surveys and investigations 
to determine community needs for television programming and sought 
advice and suggestions from community organizations as to the type 
of programs best suited to the needs of the area involved. WHDH also 
participated in the rule-making proceedings leading up to the Commis- 
sion's Sixth Report which established the nationwide assignment of 
channels. WHDH petitioned the Commission to assign additional chan- 
nels to Boston in order that there would be greater competition among 
the Boston television stations. Additionally, WHDH, through its en- 
gineering consultants, extended assistance to the Commission in the 
technical phases of said rule-making. In 1952, it commenced actual 
programming research by means of closed circuit activities. WHDH 
produced and made "dry runs" of telecasts of all of its proposed local 
programs in cooperation with local Boston organizations and the people 
who would participate in said programs when WHDH is on the air. 
Also, it experimented in motion picture news coverage for its proposed 
local news programs and it has trained its technical and programming 
personnel for their duties in television by means of its closed circuit 
activity. (R. 10,058-060) 
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SUMMARY OF ARGUMENT 


I 


With respect to Question 1 of the Counterstatement of the Questions 
Presented, Intervenor adopts Appellee's argument in toto, As shown 
under Point I of the argument in Appellee's brief, the Commission's 


decision to grant the application of Intervenor and to deny the mutually 


exclusive applications of Greater Boston and Mass. Bay was arrived 
at after a full and complete hearing in which eachparty was given every 
opportunity to adduce competent evidence in support of its|claims of 
comparative superiority. In performing its statutory function of de- 
termining which applicant would best meet the statutory criterion of 
serving "public interest, convenience and necessity", the Commission 
meticulously sifted and weighed the evidence with respect to every 
relevant comparative factor, and reached a rational decision on the 
record. 


II 


Appellants' contentions that they were denied procedural due 
process in the conduct of the hearing are without merit. Intervenor 
adopts the arguments made under Points II and II in Appellee's brief 
with respect to Questions 2(a) and 2(b), respectively, in the Counter- 
statement of Questions Presented, which deal with the Examiner's 
rulings on testimony proffered during the course of the hearing. In 
addition to the argument made by Appellee, in support of the Commis- 
sion's affirmance of the Examiner's rejection of certain evidence 
tendered by Mass. Bay to rebut the showing made by Intervenor with 
respect to its studios, equipment and staffing proposals, the record 
furnishes additional support for the Commission's action. | Not only 
was the proffered testimony incompetent and without probative value , 
but it was not relevant to any issue in the comparative hearing because 
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it was offered in'an attempt to show that Intervenor's proposal was not 
technically feasible. Since the Commission had already found the 
Intervenor to be technically qualified to construct and operate as it 
proposed, this finding could not be attacked without first obtaining an 
enlargement of the hearing issues. 


The Commission's refusal to grant a further hearing at the re- 
quest of either Appellant was a reasonable exercise of its discretion in 
conducting the proceedings. Intervenor adopts Appellee's argument 
under Point IV of its brief which is directed to Question 3 of the Counter- 
statement of Questions Presented. In addition to the reasons given in 
Appellee's brief to support the Commission's refusal to order a further 
hearing, there are other reasons why each of the Appellants cannot 
properly complain about the Commission's denial of their petitions. 
The Mass. Bay petition was in form and substance an anticipatory con- 
tingent petition for rehearing and not a petition to reopen the record 
for the purpose of receiving newly discovered evidence. The contingent 
nature of the Mass. Bay petition estops that Appellant from now treat- 
ing said petition as though it were a petition requesting different relief. 
A separate and independent ground for affirming the Commission's 
refusal to reopen the record at the request of Greater Boston is that 
the proffer of the alleged "newly discovered" evidence was not timely 


made by this Appellant. The disqualifying factor of untimeliness on 


which the Commission based its decision to deny the petition of the 
Globe Newspaper Publishing Company is likewise a disqualifying 
factor with respect to Greater Boston. 
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ARGUMENT 
I 
In Granting WHDH's Application, the Commission 
Made Proper Findings and Conclusions on the Sig 
nificant Points of Difference among the Applicants 


and Its Ultimate Conclusion Was a Rational Eval- 
uation of Their Comparative Merits and Demerits. 


Appellants, in their briefs, approach this appeal not|as though it 
involves a determination by the Court of whether the Commission's 
Final Decision was arbitrary or unreasonable, but rather as though it 
involves a de novo determination by the Court as to which applicant it 
would prefer if the Court were the licensing agency.” In effect, they 
are asking the Court to substitute its judgment for that of the adminis- 
trative agency which has considered and weighed the contentions of the 
parties in the light of a voluminous record and has painstakingly set 
forth in its Final Decision the basic findings and evaluations of the 
comparative merits of the competing applicants which led to its decision. 
It is well established that this Court will not substitute its expertise 
for that of the Commission's, whose function it is to choose the best 
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qualified applicants for broadcast fafilities. 


We submit that the question presented for this Court |to decide by 
the broadside attack which Appellants make upon the Commission's 
Final Decision is, as we have suggested as the first question in our 
"Counterstatement of Questions Presented", whether the Commission 
made proper findings and conclusions on the significant points of dif- 
ferences among the applicants and reached a rational ultimate conclu- 
sion on their comparative qualifications. The Commission's basic 


8 The brief of Greater Boston advances bald-faced charges of dishonesty on the part of the Commission 
and contains numerous scurrilous charges which go beyond the bounds of permissible advocacy, The un- 
founded allegations made by Greater Boston conceming the honesty and integrity of the Commission 

furnish persuasive corroboration of the Commission's evaluation of this applicant. 


® National Broadcasting Co, v. United States, 319 U.S, 190 (1943); Pinellas Broadcasting Co. v. FCC, 
97 OS. App. D.C. 23 230 F(2Zd) 204, cert. "den, 350 U.S. 1007 (1956); Tam Times ts. v. FCC, 
v. FCC, infra. 


97 U.S. App. D.C, 256, 230 F(2d) 224 (1956); Johnston Broadcasting Co. 
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findings and conclusions were proper if they were based upon competent 


TLE ANS EET a Tae 
ttiee Geesstss off cthe these fiatiines and combos anil ofierts 2 meso 
oneal exeiimation of these prefienennes ani demerits” 

Diet the Comomizesinr's Geessie fitness a comefnsioms with rs— 
Syect to tite factors: at iseue in this proceeding were resaumahie determ— 
inations based om record evideuce, aud that the ultimate concinsion to 
grant intervenor’ application rationally followed from: suctt basic find— 
ings and conclusions, are shown under Point I, pages 12 to 65 of the 
Appellee’s brief. Intervenor hereby adopts the argument made by 
Appellee under Point I of its brief as Intervenor's argument on the first 
question presented as stated in the "Counterstatement of Questions 
Presented". 


va 


The Procedural Errors Alleged by Appellants 
re out Merit. 

Although the main thrust of Appellants' briefs is directed to the 
Commission's selection of Intervenor as the successful applicant on 
the voluminous record which both Appellants assisted in compiling, 
each of them now contends that reversible error was committed by the 
Commission in refusing to permit one or the other to add something 
more to the record. It is significant that the two Appellants are not on 
all fours with each other with respect to any of the alleged procedural 


errors committed by the Commission. 


10 


Johnston Broadcasting Company v. FCC, 85 U.S. App, D.C. 40, 175 F(2d) 351. 
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A. Xxcinsion of Testimony Concerning Four New Stockholders 

Greater Boston srpues that it should heave been Slinwed to incine 
an ass divert case evifienre coneriing four princes whose itientity 
Haat omot Geen dieeriisen fin iiss equdiireetoon. In dhe peereeiines Geinre the 
Eieostoon top Inmurue: its: care ass viosiy ass i any af thee other parties 
tnciodine: tie Broadeast Bares. (Tr. 275-7, FHI STE-ET)) Theat 
tie Heeerine Eoeemines- was correct i exciodine from the record any 
evidence offered to show that Greater Boston would have four stocis— 
holders in addition to those shown im its application, and that the Com-— 
mission wes correct in affirming this ruling, is demonstrated under 
Point II of Appellee's brief, pages 66 to 70, which Intervenor hereby 
adopts as its argument under question presented, 2(a), as |set forth in 
Intervenor's "Counterstatement of Questions Presented". | 


B. Exclusion of Testimony Offered by Mass. Bay in Rebuttal. 
eee ee ees 


The procedural error alleged by Mass. Bay because of the ex- 
clusion by the Examiner of testimony offered by Mass. Bay and DuMont 
to rebut the showing made by WHDH with respect to its studio, equip- 
ment and staffing proposals was as vigorously opposed in the proceed- 
ings below by Greater Boston as by WHDH and Commission counsel. 
(Tr. 3119-21, 3126, 3128, 3134) With respect to the rejection of the 
rebuttal testimony offered by DuMont concerning the technical aspects 
of WHDH's color proposal, which Mass. Bay in its brief contends was 
reversible error, counsel for Greater Boston had this to say: 


"Mr. Maloney: Well, I would first like to con- 
gratulate Counsel for DuMont and Massachusetts Bay 


: Interv enor submits that even had the disputed evidence been admitted, it would have made no dif- 
ference in the outcome. Appellee's argument as to the factors of broadcast experience and integration 
of ownership with management (Appellee's brief, pages 23-30) indicates that even considered as stock- 
holders instead of staff members, the contribution of Messrs. Hillman, Girardin, Fen and Meyers to 
Greater Boston's case would be de minimis. 
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for their unanimity on this point, and point out the 
reason I'm agreeing with Mr. Dempsey we are the 
two who propose color operation, and they are the 
ones who have not. I agree with everything that 
has been said by Mr. Dempsey and Mr. Bryant, 
and believe further these are not only proposed 
findings, but briefs on the proposed findings. Very 
argumentative. 


"The closing sentence on page 3 of Exhibit 83 
says, 'Aside from other deficiencies, but from the 
viewpoint of personnel skilled in color work re- 
quired, we believe that WGBT proposals are com- 
pletely unrealistic.' 


"Now, if that isn't the closing sentence of a 

brief, I never heard one."" (Tr. 3104-05) 

We believe that the argument set forth in Appellee's brief under 
its Point II demonstrates the soundness of the Commission's affirmance 
of the Examiner's ruling rejecting the testimony proffered by Mass. 

Bay and DuMont to discredit the WHDH studio, equipment and staffing 
proposals. Intervenor hereby adopts the Point II argument in Appellee's 
brief, pages 70 to 74, as its own argument under the question presented, 
2(b), as specified in Intervenor's "Counterstatement of Questions Pre- 
sented". In addition to the argument made by Appellee under its Point 
Il, the following additional argument is submitted regarding the cor- 
rectness of the Examiner's rulings, affirmed by the Commission, with 
regard to the exclusion of the testimony proffered by DuMont and Mass. 
Bay as rebuttal evidence. 


(1) Underlying Reasons for the Examiner's Rejection of the 
Rebu Testimony. 


Appellee's brief is confined to a showing of the validity of the 
reasons given by the Commission for its ruling, as set forth in its 
Final Decision. Although we concur with and have adopted the Com- 
mission's argument, we believe it appropriate to point out additional 
reasons which furnish separate and independent grounds for excluding 
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the rebuttal evidence offered by Mass. Bay and DuMont. We, further- 
more, believe the facts. set out below will place in proper perspective 

the contentions made by Mass. Bay in its brief and will correctly des- 
cribe the posture of the matter as it came before the Examiner for his 
ruling. 


(a) The proposals for studios, equipment and staff to which 
the Mass. Bay and DuMont testimony was directed were contained in 
Intervenor's application.’” Pursuant to Section 309(b) of the Communica- 
tions Act (See supplement, Mass. Bay brief), the Commission considered 
such proposals and made the finding that Intervenor was financially, 
technically and otherwise qualified to effectuate its proposal. (Tr. 1002- 
04; R. 406-09) The Commission raised no question concerning any of 
these matters in its Section 309(b) letter and no hearing issue was 
specified in this case regarding any of said proposals. (R/ 394-96, 
404-05) Moreover, none of the parties objected to the finding of 
WHDH's technical qualification or sought to enlarge the issues with 
respect thereto. 


(b) As to WHDH's studio proposals, the record shows that 
the plans for same were drawn by a well-qualified and highly reputable 
Boston architect. (R. 4605-06, 4608, 4658-59) 


(c) As to its equipment proposals, Intervenor presented in 
evidence as part of its exchanged material, the specifications for same 
having been prepared by Radio Corporation of America. (R. 4620-54) 
Intervenor's contract with RCA contained a clause which provided for 
the replacement of obsolete equipment, as well as the substitution of 
any improved equipment which might become available in the future 
through new developments in the art prior to construction of facilities. 


(R. 5024) WHDH's proposal is for a complete all-color operation. 


With respect to studios, the Commission's application form requires only the specification of the 
address of the main and auxiliary studios, if any, and the estimated cost of constructing same. It does 
not require any detailed plans or drawings as to said proposed studios. Neither Mass. Bay nor any of 
the other parties have questioned the adequacy of the funds specified for construction of WHDH's 
studios. 
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The contracts for equipment were drawn up by RCA after consultation 
with Intervenor's key personnel and consulting engineer and after ex- 
amination of Intervenor's program plans by RCA representatives. 

(Tr. 1140-41) Said contracts also contained specifications for lighting 
to accommodate color operation, which specifications were prepared 
by Century Lighting Equipment Company, a recognized expert in the 
field. Century made its recommendations for lighting after consulta- 
tion with RCA representatives and inspection of Intervenor's studio 
plans. (Tr. 988, 1140-41) 


(d) As to staff, the proposal and the plans for staffing 
Intervenor's television station were made up by WHDH's management. 
Said proposal was based on WHDH's knowledge of broadcasting acquired 
through its years of experience in the Boston community and its con- 
sidered judgment of staff requirements for television gained through its 
closed circuit activities which involved the production of most of the 
actual local programs it proposed. (R. 4963-71, 4174-83, 4403-55, 
4445-4505) 


(e) In addition, Intervenor submitted as part of its ex- 
changed material a statement under oath by its consulting radio engineer 
of the firm of A.; Earl Cullum, Jr. of Dallas, Texas, one of the fore- 
most experts in the industry, certifying that he had worked with WHDH 
management in preparing these, as well as other proposals of a tech- 
nical nature offered in the hearing by Intervenor, that he had reviewed 
in detail WHDH plans for studios, equipment and technical staff, and 
found that they were suitable and, in his judgment, would enable Inter- 


venor to satisfactorily effectuate its program proposals. (R. 4655-57) 


The written direct evidence concerning studios, equipment 
and staffing, as set out above, was admitted without objection by the 
parties. The record is clear that WHDH made no claim of superiority 
over its adversaries as to studios or staff. It did, however, urge that 
its proposal for an all-color operation entitled it to a preference over 
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all the applicants, except Greater Boston. This argument) was re- 
jected by the Commission in its Final Decision. (R. 10,062-63, 10,125) 


None of the experts who provided the foregoing direct evidence 
concerning Intervenor's studio and equipment proposals was called by 
Mass. Bay or the other parties for cross-examination, although Inter- 
venor offered to produce them for that purpose. (Tr. 1129-31) The 
parties did request the appearance of Mr. Philip K. Baldwin, WHDH's 
Chief Engineer, who is proposed as the Chief Engineer of Intervenor's 
television station. Mr. Baldwin had gathered together the|various 
proposals for television technical operation. However, Mr. Baldwin, 
although in a measure responsible for the requirements for the proposed 
technical staff, was not offered as an expert on studio construction, 
color equipment and lighting requirements for color operation. (Tr. 
1129) Mr. Baldwin was cross-examined extensively by counsel for 
DuMont and Mass. Bay as to many details of the RCA-Century pro- 
posals and studio plans of which he admittedly had no expert knowledge. 
(Tr. 987-95, 1005-14, 1125-30) 


At the hearing sessions held for the purpose of receiving rebuttal 
testimony, DuMont and Mass. Bay offered written statements purport- 
ing to be expert testimony in rebuttal to Intervenor's and Appellant, 
Greater Boston's proposals for studios, equipment and staff. (R. 3584- 
90, 2016-21, 2023-46, 2050-52) DuMont's statement was |prepared 
on its behalf by Mr. Rodney D. Chipp, Chief Engineer of the DuMont 
network. Mass. Bay offered statements prepared on its behalf by 
Mr. Purcell, its proposed Manager, Mr. Townsend, its proposed 
Chief Engineer and Mr. Richard P. Doherty, one of its consultants Z 
The highlights of Mr. Purcell's qualifications are set forth in our 


counterstatement of the case. Mr. Townsend is the Chief Engineer of 


ak In a footnote (see brief, page 37), Mass. Bay adverts to rebuttal testimony offered through another 
of its consultants, a Mr. Robert F. Allison. Mr. Allison's testimony dealt with the efficacy of WHDH's 
plans for television news coverage (R. 2053-60) and is similar in content to the so-called rebuttal evi- 
dence relating to WHDH's studios, equipment and staff. It, too, was rejected for the same reason, 

but Mass. Bay does not appear to argue this point. 
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UHF television station WWLP, Springfield, Massachusetts, one of the 
stockholders of Mass. Bay. He is not shown to have had any experience 
with the operation of color television equipment. (R. 1385-86) In all, 
Mr. Townsend had less than 10 years' association with broadcast en- 
gineering. His background and experience is patently inferior to that 

of Mr. Baldwin, who is proposed as WHDH's Chief Engineer. (Compare 
R. 4457-59 and R. 1385-86.) Mr. Doherty's experience for the most 
part is derived from his employment with the National Association of 
Radio and Television Broadcasters. (R. 1381-84) 


Even casual inspection of the statements sought to be introduced 
by DuMont and Mass. Bay will reveal that they are inappropriate as 
rebuttal evidence. By and large, these statements are riddled with 
opinion testimony and conclusions based on the notions of the persons 
who prepared them and this fact was admitted by counsel for Mass. Bay 
and DuMont. (Tr. 3086, 3103, 3135-36, 3139-41) Certainly, these 
statements could not be properly characterized as "expert" testimony 
for the purpose of rebutting WHDH's evidence which was in fact pre- 
pared by experts. 


None of the persons who prepared the DuMont and Mass. Bay re- 
buttal statements was shown on this record to be qualified as experts 
on the subjects to which the rebuttal evidence was directed. Moreover, 
Intervenor did not concede their expertise to offer said comments or 
rebuttal. (Tr. 3106, 3123, 3129, 3131-32) The only person offering 
rebuttal testimony who comes close to possessing the qualifications of 
an "expert" was Mr. Chipp and his background contains no experience 
or qualifications with respect to color television operation. (R. 2853- 
54) Itis a matter of record that DuMont, Mr. Chipp's employer, did 
not favor live color television operation and had undertaken little activity 


to gear its owned and operated stations for live color operation. (Tr. 
2197-2205, 2289) Consequently, Mr. Chipp had no valid background 
or experience which would support his proposed testimony with respect 
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to color equipment a The remainder of his statement is similar to the 
material offered by Mass. Bay. (See also remarks of counsel for 
Greater Boston, supra, characterizing the whole of DuMont's evidence.) 


Quite apart from the question of expertise, the rebuttal statements 
as to WHDH's equipment and lighting proposals ignore the |clause in 
WHDH's equipment and lighting contracts with RCA providing for sub- 
stitution of newly developed equipment or lighting, ‘Supra. | Thus, even 
assuming arguendo that there may have been some new development in 
the art which affected WHDH's equipment or lighting proposals, as sug 
gested in Mr. Chipp's statement or that any of its equipment becomes 
obsolete, WHDH's contract provides for the substitution of equipment 
to correct any such deficiency at the time it constructs the proposed 
facilities. In this connection, it should also be borne in mind that 
WHDH was bound by its application proposals and the July 1, 1954 cut- 
off date for improvement of its hearing case, and, therefore, could not 
have included in its hearing exhibits any changes in its praposed equip- 
ment and lighting brought about by developments or improvements in the 
art subsequent to July 1, 1954. (Tr. 4, 995-1003) 


One final point appears to be conclusive as a basis for rejecting 
the proposed rebuttal testimony. As heretofore mentioned, the Com- 
mission, in passing upon Intervenor's application proposals concerning 
studios, equipment and staffing, found Intervenor to possess the requisite 
technical qualifications to effectuate its program proposals. None of the 
parties prior to hearing disagreed with that ‘asic finding nor did they 
seek to enlarge the issues to test the adequacy of Intervenor's studios, 
equipment and staffing to effectuate its program proposals, Thus, that 
basic finding remains undisturbed. The argument made by Mass. Bay 
in its brief appears to be that the failure of the Examiner and the Com- 
mission to admit its rebuttal evidence deprived it of the opportunity to 


4 . 
That Mr. Chipp had no such experience is further indicated by his written meiaiens questioning the 


adequacies of WHDH's proposed control room area, It is shown that he obtained his information in that 


regard from discussions with CBS and NBC engineers. (R. 3586) 
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show that Intervenor cannot effectuate its program proposals and that 
the Commission's original findings of WHDH's basic qualifications was 
in error. The short answer to that argument is that the Commission's 
finding is not open to attack in the hearing, unless the issues are en- 
larged to permit the showing sought by Mass. Bay. 


C. The Commission's Refusal to Reopen the Record. 


With respect to the reasons given by the Commission for denying 
Appeliants' requests to reopen the record, the Appellee's brief under 
Point IV, pages '74-83, shows that the Commission's reasons were 
proper and well within its discretion in conducting its own proceedings. 
Intervenor hereby adopts the Appellee’s Point IV argument as its own 
on the third question presented, as specified in Intervenor's "Counter- 
statement of Questions Presented." 


There are, however, reasons in addition to those given by 
Appellee, why the Court should not reverse the Commissions's denial 
of the Appellants' requests for a further hearing. These additional 
reasons require |the question presented to be considered separately as 
it applies to the petition of Mass. Bay and the petition of Greater 
Boston. 


In requesting a reopening of the record to receive allegedly 
"newly discovered" evidence, the two Appellants again were not pulling 
in harness before the Commission as they would appear to be doing in 
this Court.” Greater Boston filed a petition which joined in the request 
of the Globe Publishing Company to reopen the record; Mass. Bay's 
petition was something different. Mass. Bay requested that the 
record be reopened only if the Commission did not decide to deny the 
WHDH application on the then-existing record. (R. 9260-70) Mass. 
Bay's own evaluation of the importance of the Globe's allegations and 


15 
DuMont, still an applicant at this stage, did not take part in the efforts of Globe and Appellants 


to reopen the record, 
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the "newly discovered" evidence may be inferred from its failure to 
join the Globe and Greater Boston in petitioning for an immediate re- 
opening of the record. The impropriety of Mass. Bay using the Globe's 
allegations and its own "newly discovered" evidence as a second string 
to its bow was pointed out by WHDH in its opposition to the'Mass. Bay 


petition (R. 9272-75) and was, we submit, an independent ground re- 


quiring a denial of the Mass. Bay petition. 


1. The Mass. Bay Petition 


Mass. Bay's petition was in substance and effect an anticipatory 
contingent petition for rehearing. (R. 9260-70) It was in effect saying 
to the Commission, "Go ahead and decide the case, and if you decide it 
adversely to me, I then demand a reopening of the record and new hear- 
ing on evidence which I have in my possession."" The option of a party 
with evidence he believes to be relevant, material and competent, is to 
offer it at the earliest appropriate time after it comes into|its possession 
or forever waive the right to use it. He cannot reserve the right to use 
it only in the event of an unfavorable decision. That is what Mass. Bay 
sought to do in this case. It did not want and did not ask for a reopening 
of the record prior to the Commission's decision, but instead, requested 
a decision on the existing record, and only upon the contingency that 
such decision would ultimately be unfavorable to it did it request that the 
record be reopened. No authority was cited and none can be found 
which holds that a party before an administrative agency may conduct 
his case piecemeal, offering only what he believes to be necessary to 
support a favorable decision and remaining free to offer new evidence 
already in his possession at a later date if the decision turns out to be 
unfavorable. Only one logical conclusion can be drawn from the form 
of relief requested by Mass. Bay's petition and that is that;/Mass. Bay 
recognized that it had no evidence that would justify reopening of the 
record and was seeking only to color the existing record and to influence 
the Commission's forthcoming decision on that record by matters 
extraneous thereto. 
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Although the Commission assigned other reasons for denying the 
Mass. Bay petition to reopen the record, it is submitted that before 
this Appellant can justify a reversal of the Commission's decision in 
this respect, it is necessary for Mass. Bay to show that its petition 
was one which the Commission could properly have granted if the 
reasons given for its denial are invalid. It is submitted that Mass. Bay 
has not met and cannot meet this burden, and is estopped from request - 
ing the Court to reverse the Commission's denial of its contingent 
petition to reopen the record. 


2. The Greater Boston Petition 


The Commission found that none of the alleged evidence tendered 
by the Globe Publishing Company was in fact newly discovered so far 
as the Globe was concerned, since the most recent event which the 


Globe relied upon| occured ten months before the Globe saw fit to bring 


it to the Commission's attention and much of the alleged evidence re- 


lated to incidents which purportedly occurred while the hearing record 
was still open. (R. 10,007-08) Greater Boston does not challenge the 
Commission's action insofar as it pertains to the Globe's petition. But 
it contends that the evidence was newly discovered insofar as it applies 
to it. With respect to the timeliness of the petitions of Greater Boston 
and Mass. Bay, the Commission said: 
"The objection of untimeliness has no relevancy 

to these petitions insofar as they rest upon the allega- 

tions made by the Globe in its petition to intervene for 

it is conceivable that the allegations made came only 

recently to the attention of the other applicants in this 

proceeding and that there had been no previous oppor- 

tunity to request a reopening of the record based there- 

on."*" (R. 10,008) 

This finding was made in the face of the contention by WHDH, 
vigorously opposed by Greater Boston, that the matters alleged by the 
Globe and the "evidence" tendered with its petition were not "newly dis- 
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covered" so far as Greater Boston was concerned. (R. 6546-47, 5755 - 
56, 5824-27) This contention was based upon the fact that /Mr. Francis 
T. Leahy, attorney and a director of the Globe newspaper ,|is also a 
stockholder of Greater Boston; that Mr. Francis T. Leahy |shares offices 
in Boston with the firm of Maguire and Roche, which represents Greater 
Boston in these proceedings; that Mr. Francis T. Leahy's son, Vincent 
Leahy, who was associated with his father as counsel for the Globe in 
merger discussions which played so important a part in the Globe 
petition, is a member of the firm of Maguire and Roche; that Mr. Maguire 
of that firm is also a stockholder of Greater Boston; that Greater Boston 
represented to the Commission that all of its stockholders are principals 
having an equal interest and equal voice in its corporate affairs, which 
Greater Boston contended were conducted "like a New England Town 
Meeting". 


The actual knowledge on the part of the principals of Greater 
Boston of the events described in the Globe's petition at the time they 
allegedly took place, was not denied. Instead, their non-disclosure in 
a timely fashion by Greater Boston was defended on the basis that 
lawyer-client privilege precluded such disclosure. (R. 6550-52) 
Although Greater Boston insisted that the lawyer-client relationship 
that existed between Francis T. Leahy and the Globe, and presumably 
between Mr. Maguire's firm (through Vincent Leahy) and the Globe, pre- 
cluded GreaterBoston from timely revealing the substance of the Globe's 


allegations and "evidence" to the Commission, this explanation leaves 


open to question how probative these principals of Greater Boston be- 
lieved the Globe's "evidence" to be, since they apparently did not ad- 
vise their client, the Globe, to seek timely intervention in the proceeding 
nor request the Globe to waive the privilege so that Greater Boston 

could make a timely offer of the "evidence". 


In the light of the fact that the Globe itself disclosed all of the 
alleged facts to the Commission, it is most improbable that the Globe 
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would not have waived the privilege had it been requested to do so. 
Failure to request permission to make the disclosure while the hearing 
record was still open is as disqualifying a factor insofar as Greater 
Boston is concerned as was the untimeliness of the petition insofar as 
the Globe is concerned. The Commission can hardly be expected to 
consider of any particular moment conversations between officers of 
the Globe and an officer of WHDH which took place before the closing 
of the hearing record and which principals of Greater Boston, in their 
capacity as counsel to the Globe, did not advise their client, the Globe, 
to bring to the Commission's attention?® or in their capacity as princi- 
pals of Greater Boston, did not request permission from the Globe to 
adduce on behalf of Greater Boston. 


Assuming that Messrs. Leahy and Maguire, during the proceeding 
before the Commission, were wearing two hats, one as principals of 
Greater Boston and the other as counsel for the Globe, and that, under 


such circumstances, they were precluded, as principals of Greater 


Boston, from revealing information to the Commission which they 
learned as lawyers for the Globe : 7 what possible explanation is there for 
their not having revealed to the Globe what they had learned as princi- 
pals of Greater Boston? There is no principal-applicant privilege which 
precluded Mr. Leahy or Mr. Maquire from advising the Globe during 
the Commission proceedings that the "evidence" of improper statements 
or conduct on the part of Mr. Choate should be made a part of the 
record of the Boston Channel 5 hearing that was going on at the time 
such statements or conduct allegedly occurred. 

Thus, despite any lawyer-client relationship that existed between 


. Assuming the Globe material has any probative value, its timely proffer by Greater Boston would have 
been consistent with the interests of the Globe, as well as those of Greater Boston. Under such circum- 
stances, it is difficult to understand why or how the lawyer-client privilege operated to preclude a timely 
offer of the Globe's “evidence” by Greater Boston. : 


7 Wis by no means clear that a lawyer may properly continue to be a principal of an applicant be- 
fore the Commission in a comparative proceeding if he is precluded by a lawyer-client privilege from 
divulging evidence pertinent to an issue in the hearing. 
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principals of Greater Boston and the Globe, the fact remains that two 
principals of Greater Boston as counsel to the Globe, could have, and 
under the circumstances of this case their obligations to the Commission 
as principals of an applicant, required that they should have, advised 
the Globe to come forward with its allegedly newly discovered evidence 
in a timely manner, or they should have requested the Glove to waive 

its privilege so that Greater Boston could proffer the evidence. It is 
submitted that the failure of the principals of Greater Boston to do 

either constituted lack of diligence on its part which estops it from 


seeking a reversal of the Commission's refusal to grant its petition to 


reopen the record. 


CONCLUSION 


For the foregoing reasons and those stated in the brief for 
Appellee, the Decisions and Orders of the Federal Communications 
Commission should be affirmed. 

Respectfully submitted, 
WILLIAM J. DEMPSEY 


WILLIAM C, KOPLOVITZ 
HARRY J. OCKERSHAUSEN 


Attorneys for Intervenor 
Of Counsel: 


Dempsey and Koplovitz 
938 Bowen Building 
Washington 5, D.C. 


November 6, 1957 
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SUPPLEMENTAL APPENDIX” 
Greater Boston's View of Mass. Bay (R. 6387-89) 


"Mass. Bay is a corporation organized for the purpose of apply- 
ing for Channel 5. It is a successor applicant to an earlier application 
of the same name filed by a partnership consisting of one Fitzgerald of 
Boston (45%), Putnam of Springfield (45%) and Putnam's son (Fitz- 
gerald's son-in-law) (10%). In a way and for reasons which are some- 
what obscure on the record, the partnership application, after holding 
the line for more than six months, was supplanted in January, 1954 by 
the corporate application. 


"The principal stockholder of the corporate Mass. Bay, Steinert, 
owns, either individually or through his corporation, the Eastern 
Company, 18.96% of the stock of Mass. Bay; three employees of 
Steinert at the Eastern Company together own an additional 5.30% of 


Mass. Bay's stock, thus giving Steinert control of 24.26% of the cor- 


poration. The next largest group of Mass. Bay's stockholders is 
Springfield Television Broadcasting Corporation, licensee of TV station 
WWLHP in Springfield, and its stockholders, the same Fitzgerald and 
Putnam, who together own 7.45% of Mass. Bay's stock. The next 
largest stockholder of Mass. Bay owns 3% of its stock. ss. Bay 

has fifty-eight stockholders, each of whom owns less than 1% of its 
stock. Their individual holdings range from 4/100ths of 1% to 96/100ths 
of 1%. Mass. Bay purports to have a broadly representative group of 
stockholders, but it is obviously dominated by Steinert, and fails to be 
representative in other respects. For instance, it includes only three 
stockholders, owning between them 58/100ths of 1% of its stock, of 
Italian descent, despite the fact that Greater Boston has a very sub- 
stantial population segment of Italian ancestry. 


These statements are excerpts from Greater Boston's and Mass. 
Bay's proposed findings. 
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"The only identified full-time members of Mass. Bay's staff are 
Steinert, who will be its President and chief executive officer, having 
no television experience; Purcell, who will be its general manager, and 
who was formerly employed by KTTV in Los Angeles as assistant 
general manager, and Townsend, the present chief engineer of WWLP 
in Springfield, who will be chief engineer for Mass. Bay. Forrester A. 
Clark, a 2.88% stockholder, who has on three separate occasions been 
criticized by Congressional Committees for his business ethics, or lack 
of them, will be Vice-President in charge of sales, on a part time basis. 


"Mass. Bay also proposes to have a cumbersome and confused 
system whereby various committees of stockholders, most of whom 
own a negligible amount of stock, will supervise and advise the staff 
and management. 

"It proposes both network and non-network programs which are 
a combination of programs copied from applications in other cases and 
impractical and unrealistic programs proposed specially for Boston. 
Its proposal for news programs is particularly unrealistic, in that its 
staff for collecting local news is wholly inadequate. 


"It proposes to build a new building specifically for the purpose 


of housing its studios and offices. Its operation will be primarily black 
and white as opposed to color telecasting. 


"Steinert, its dominant stockholder and proposed President and 
chief executive officer, was formerly a member in, sponsor of, and/or 
contributor to a number of questionable organizations. Despite the 
fact that he repudiated two of these organizations in letters of resigna- 
tion, he purported to have no memory of any connection with them when 
first questioned about them. More than two months later, after re- 
freshing his recollection, Steinert testified as to his contributions to 
these organizations and as to his resignation from two of them. Despite 
his letter of resignation to the Joint Anti-Fascist Refugee Committee, 
requesting that his name be deleted from its membership list, he per- 
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sisted in testifying that he had never been a member of that organization 
(Tr. 2928). He was a particularly evasive witness with respect to the 
need for checking the validity of organizations which would be afforded 
time on Channel 5 for the discussion of controversial issues in the 

event Mass. Bay received a grant (Tr. 1737-43). 


"The Co-Chairman of Mass. Bay's stockholders' Community Af- 
fairs Committee is one Al Capp, the creator of Li'l Abner|, who was 
directly quoted in his biography published in the New Yorker magazine 
as saying that he was selling pornographic drawings to his} schoolmates 
while in grade school. Several pages of Capp's drawings are included 
in a section of a report made by a New York legislative committee in- 
vestigating comic books, being collected in a section of the report found 
by the committee to contain sexually suggestive cartoons or semi- 
hidden pornography. 


"In one of the ventures for which Forrester A. Clark was 
criticized by the Sub-Committee to Investigate Questionable Trade 
Practices of the House Committee on Public Works, Clark was asso- 
ciated with Loren C. White, and their attorney in the transaction was 
Standish Bradford. White is a 1% stockholder in Mass. Bay and is 
Clark's partner in Clark & White, Inc. , a Lincoln-Mercury dealership 
in Boston. Bradford is a .19% stockholder in Mass. Bay.!' 


Mass. Bay's View of Greater Boston 
R. -65, -64, - 
"Greater Boston Television Corporation (GBT) is a Massachusetts 
corporation with 36 stockholders.! Its principal promoters were also 
the promoters of Pilgrim Broadcasting Company, a company organized 
in 1946 to apply for the facilities of radio station WORL, Boston, 


Four prospective employees also hold stock options covering a total 
of 10% of the corporation's stock. If the options are exercised, the 
corporation will have 40 stockholders, each owning 2.5%. 


4 
Massachusetts. | Pilgrim, after winning a comparative hearing for 


WORL, has failed to carry out the representations made in that hearing. 


GBT's organization and proposals are patterned after those of Pilgrim. 
Four stockholders in GBT, together with their relatives and business 
associates, hold 45.4% of WORL. The general manager of WORL, who 
is a GBT stockholder, is also GBT's proposed commercial manager. 
The stockholders of GBT are for the most part residents of Boston or 
its environs. It does not appear, however, that they had much to do 
with the preparation of GBT's plans or that, with the exception of one 
stockholder, they will be active in the day to day operation of the 
proposed television station (MBT Fdgs. 267-284). 

* * * * * 

"The personal qualifications and evasive and false testimony of 
certain of its principals also reflects adversely upon GBT. Its proposed 
general manager, Michael Henry, is a disbarred lawyer -- a fact which 
he first denied, then later admitted, explaining his earlier testimony in 
a manner not entirely convincing. Neither in the application nor in his 
biography did he|disclose that he had once practiced law under another 
name. Mr. Henry's involvement in an improper delegation of broad- 
cast licensee responsibility has already been mentioned. His testi- 
mony concerning his observance of CBS color television performance 
in New York was confused, evasive and lacking in credibility. (MBT 
Fdgs. 286-289). 


"The qualifications of Richard Maguire, stockholder, counsel, 
and moving spirit in the organization of both Pilgrim Broadcasting 
Company (WORL) and GBT, particularly his veracity and candor, are 
cast in doubt by his testimony in this proceeding, by his attempts to 
minimize his part in GBT, by his denial of any copying of the MBT ap- 
plication, by his assertion that WORL had made an initial effort to 
fulfill its hearing promises, and by his claim, at first, that the GBT 
minute book had been kept reasonably up to date. (MBT Fdgs. 283- 
285). 
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"Arthur Haley, GBT stockholder and proposed commercial man- 
ager, persisted in asserting that WORL's reports to the Commission 
concerning spot announcements of more than one minute in length were 
accurate, though his own admissions about the station's operating 
methods and records demonstrate that he could not possibly know 
whether the reports were true or false. Evidence concerning WORL's 
current practices show that they were almost certainly false. 


"Donald Hillman, GBT's proposed production manager, and a 
stock-optionee, submitted a written biography filled with puffing and 
exaggeration of his television experience and replete with) misleading 
half-truths. (MBT Fdgs. 290-295). 


* * * * 


"Comparison of GBT and MBT 


"At the outset a serious consideration weighs heavily against GBT. 
The common ownership and striking similarities between GBT and 
WORL indicate a strong community of interest. There is|convincing 
evidence that GBT was conceived, organized, and directed by a group 
which hoped to repeat the fraud perpetrated upon the Commission in the . 
case of WORL. The latter station, having totally failed to carry out 
the glowing representations made in the hearing through which it 
gained its license, has been operated near the nether edge of minimum 
performance. In granting GBT, the Commission would run a severe 


"risk of being bilked twice, in the same manner, by the same persons. 
* * a 
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PRELIMINARY STATEMENT 


ARGUMENT 


I, 


This Court may not, in an appeal taken pursuant 
to Section 402 (b) of the Communications Act of 
1934, as amended, lawfully vacate a decision of 
the Commission granting an application for 
construction permit without affording a hearing 
to the grantee who, pursuant to Section 402 (e), 
has become a party to the proceeding before the 
Court. . - 5s F ‘ A . 


This Court may not lawfully vacate a decision 

of the Commission in a 402 (b) appeal except 
upon review of the whole record or such portions 
thereof as may be cited by any party 


The Court should not adopt the Commission's 
recommendation that the "entire matter" be 
remanded to the Commission unless, after 
hearing, the Court finds that the evidentiary 
hearing record on remand justifies further 
Commission action and that the further 
proceedings proposed to be taken by the 
Commission are appropriate 


Intervenor has not waived its right to hearing, 
nor should its failure to file any pleadings 
between December 21, 1960 and January 19, 1961, 
be construed as such a waiver 3 A ‘ 


The matters upon which Intervenor is demanding 
the right to be heard are serious and substantial 
and justify Intervenor's good faith representation 
that, upon such hearing, the Court will determine 
as a matter of law that the Commission's April 
25, 1957, Order should not be disturbed by this 
Court. ‘ F : é . : 2 $ 
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PETITION FOR REHEARING AND FOR OTHER RELIEF 


Comes now Intervenor (WHDH) and, pursuant to Rule 26 of the 
Rules of this Court, petitions for a rehearing of the Order of this Court 
dated January 19, 1961, which, inter alia, vacates the Order of Appellee 
(Commission) of April 25, 1957, granting Intervenor's application for 
construction permit for a television station on Channel 5 at Boston, 
Massachusetts. Intervenor's petition rests upon the following conten- 


tions: 
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a. This Court may not, in an appeal taken pursuant to Section 402(b) 
of the Communications Act of 1934, as amended, lawfully vacate a deci- 
sion of the Commission granting an application for construction permit 
without affording a hearing to the grantee who, pursuant to Section 402(e), 
has become a party to the proceeding before the Court. 


b. This Court may not lawfully vacate a decision of the Commis- 


sion in a 402(b) appeal except upon review of the whole record or such 
portions thereof as may be cited by any party. 


c. The Court should not adopt the Commission's recommendation 
that the "entire matter" be remanded to the Commission unless, after 
hearing, the Court finds that the evidentiary hearing record on remand 
justifies further Commission action and that the further proceedings 
proposed to be taken by the Commission are appropriate. 


d. Intervenor has not waived its right to hearing, nor should its 
failure to file any pleading between December 21, 1960, and January 19, 
1961, be construed as such a waiver. 


e. The matters upon which Intervenor is demanding the right to 
be heard are serious and substantial and justify Intervenor's good faith 
representation that, upon such hearing, the Court will determine as a 
matter of law that the Commission's April 25, 1957, Order should not 
be disturbed by this Court. 


A. PRELIMINARY STATEMENT 


1. These cases are before this Court on appeals taken pursuant 
to Section 402(b) of the Communications Act and, in essence, raise the 
question of whether Appellants' (Massachusetts Bay Telecasters, Inc. 
(MBT) and Greater Boston Television, Inc. (GBT)) applications for a 
television station on Channel 5, Boston, Massachusetts, were properly 
denied and Intervenor's mutually exclusive application therefor properly 
granted. This Court, by its Opinion of July 31, 1958, indicated its inten- 
tion, on the record then before it, to affirm the Commission's Order of 
April 25, 1957, awarding VHF Channel 5 in Boston to Intervenor. The 
Court, however, did not at that time enter judgment of affirmance but 
directed the Commission to hold an evidentiary hearing, especially 
directed to certain specified particulars, and remanded the|proceedings 
for such purpose, retaining jurisdiction, however, over these cases and 


directing that the status quo be maintained pending the Court's further 


order. 


2, The Commission thereafter appointed Judge Horace Stern as 
Special Hearing Examiner and ordered an evidentiary hearing upon the 
issues specified by this Court. Judge Stern's ultimate findings of fact 
included the following: 


"1. None of the parties who were applicants for the 
grant of a construction permit for Channel 5, Boston, 
improperly influenced, or (with the exception of Mas - 
sachusetts Bay Telecasters to the somewhat minor ex- 
tent discussed in the foregoing opinion) attempted to 
influence Chairman McConnaughey or any other mem+ 
ber of the Federal Communications Commission in 
private interviews or otherwise and not by the recog- 
nized and public processes of adjudication, in order to 
induce him or any of them to favor their own applica- 
tions in the final decision," 


Judge Stern's conclusions included the following: 
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"3. The award of the construction permit for 
Channel 5 in Boston made in the said proceedings 
is neither void ab initio nor voidable because of any 
facts herein found." 


Judge Stern's basic findings with respect to Mr. Choate included the 


categorical and unqualified determination: 


". , . there is not a shred of credible evidence that 
there was any attempt there [ at two luncheon meet- 
ings with Chairman McConnaughey] on the part of 
Choate to present the merits of the Herald [ WHDH] 
application, the qualifications of the Herald organiza- 
tion, or anything in derogation of the other applicants, 
— in short, nothing that either in law or codes of pro- 
fessional or judicial ethics could justifiably be regarded 
as impairing the validity or propriety of the award which 
was subsequently made by the Commission." 


He further found: 


"That Choate made no representation at either luncheon 

as to the calibre of his people, nor attempted in any way 

to 'impress' McConnaughey." 

3. The Commission in its Decision and Order of July 14, 1960 
(which the Court has found in other respects to be in derogation of this 
Court's order) reached a different conclusion than did Judge Stern. 
Such conclusion, however, was not predicated upon any evidence in the 
remand record. As the Commission's July 14th Decision and Order 
reveals, its determinations adverse to Intervenor are based upon extra- 
record considerations. The Commission stated in paragraph 6 of its 
July 14th Decision, "However, as hereinafter noted, while we accept 
the honesty of the testimony so far as it went, we do not believe that 
all of the witnesses fully disclosed their actions and motives." On the 
premise that some witnesses had not fully disclosed their actions and 
motives, the Commission proceeds to make findings based on assumed 
undisclosed facts and motives, which findings do not have, and are not 
alleged by the Commission to have, any record support. All of its 
determinations adverse to Intervenor fall into this category. The 
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Commission filed a copy of this July 14th Decision with this Court as an 


interim "progress report". 


4. On August 15, 1960, Intervenor filed a petition for rehearing 
with the Commission requesting a reconsideration of its July 14th 
Decision, on the ground that said decision violated this Court's remand 
order; that its determinations adverse to WHDH had no record founda- 
tion; that the Commission had violated this Court's injunction to make 
findings on certain specified issues by failing to make required record 
findings adverse to Appellants herein; and, that the Commission's pur- 
ported action in vacating Intervenor's award, apart from being a viola- 
tion of this Court's order, was an abuse of the Commission's discretion 
from a procedural standpoint.! Intervenor also requested the Commis- 
sion to stay its July 14th Order until it disposed of said petition for re- 
hearing. The Commission denied the request for stay by order released 
September 16, 1960, and the petition for rehearing by order| released on 
November 1, 1960. 


5. Intervenor, on September 16, 1960, filed a petition| with this 
Court requesting, inter alia, that the Court direct the Commission 
promptly upon disposing of Intervenor's petition for reconsideration 
to certify its order thereon and the record made in the remand pro- 
ceedings to this Court. Intervenor further requested that the Court 
order the parties to file briefs and thereafter hold argument at the 
Court's earliest convenience on the issues of whether the evidentiary 
remand record afforded any basis for the Court to withhold the affirm- 
ance of the Commission's April 25, 1957 award to Intervenor. Various 


pleadings opposing Intervenor's petition were filed with this! Court, late 
filing of the last of which was permitted by order of this Court dated 
October 14, 1960. Prior thereto, on October 7, 1960, this Court entered 


rt copy of this petition was filed in this Court with Intervenor's |"Petition 
for Expeditious Certification of Supplementary Record to Permit Early Dis- 
position of Appeals" on September 16, 1960. 
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an order staying the Commission's further proposed actions under its 


July 14th Decision and directing the Commission within thirty days to 
file its final report, as originally directed by this Court's order of July 
28, 1958. This order concluded with the following statement: 

"After the views and recommendations of the Commission 

shall have been considered, the Court may wish to specify 

issues for briefing and oral argument or to make such 

other disposition as may be deemed appropriate." 

6. Thereafter, under date of November 7, 1960, the Commission 
transmitted to this Court its four-page "Report and Recommendation", 
purporting to be its final report on the remand proceedings. On Novem- 
ber 9, 1960, the Commission filed a motion requesting leave to substitute 
a page in its aforementioned "Report and Recommendation". On Decem- 
ber 21, 1960, this Court entered an order granting the Commission's 
motion for leave to correct its "Report and Recommendation" by the 
substitution of the new page. On January 19, 1961, this Court entered 
its Order, which recites that "the Court having considered the foregoing 
findings as summarized, and the Commission's recommendation based 
thereon, it now approves the findings and conclusions." The Court's 
Order, with the foregoing as its only stated basis, vacated the Commis- 
sion's April 25, 1957 award to Intervenor and remanded the proceedings 
to the Commission "in order that it may reevaluate the comparative 
positions of the applications on the basis of the record as supplemented 
and make new determinations in the light thereof, and take such further 
action, if any, as the Commission shall deem appropriate." 


B. ARGUMENT 


This Court may not, in an appeal taken pursuant to Section 
402(b) of the Communications Act of 1934, as amended, |law- 
fully vacate a decision of the Commission granting an ope 
cation for construction permit without affording a hearing to 
the grantee who, pursuant to Section 402(e), has become a 


party to the proceeding before the Court. 
7. Intervenor, as a "person who would be aggrieved or whose 

interest would be adversely affected by a reversal or modification of 

the order of the Commission complained of", qualified by filing a notice, 
as provided by Section 402(e),? asa party to this proceeding. Its interest 
in the proceeding is both substantial and basic, for although the Commis- 
sion is the nominal defendant, Intervenor is the real defendant whose 
rights are under attack in the case. 3 


8. The statutory requirements governing the procedure for dis- 
position of 402(b) appeals by this Court are found in Sections 402(e), 
(f), (g) and (h) of the Communications Act and in Section 10(e) of the 
Administrative Procedure Act. In Sections 402(f), (g) and (h) alike, 
the statute speaks of an appeal being heard and determined, They 
specifically provide that the Court shall hear in order to determine 
the appeal. There is no possible inference that the Court is free to 
determine an appeal without hearing. Furthermore, all three sections 
speak of the record upon which the appeal shall be heard and determined, 
and Section 402(g) says that the hearing and determination gn that record 
shall be made as prescribed in Section 10(e) of the Administrative Pro- 
cedure Act. That section provides inter alia that the Court/shall review 
the whole record or such portions thereof as are cited by any party. It 


2 Sections 402(e), (f), (g) and (j) of the Communications Act of 1934, as amended, 
and Section 10(e) of the Administrative Procedure Act, are set out in full in the 
Appendix hereto. References to these sections hereafter in this Petition will be 
simply to Section __. 

3 an "appeal" under 402(b) constitutes a case or controversy ovér which this 
Court has original jurisdiction, and the relationship of the parties i therefore, 


urisdiction, 


in substance, that of plaintiff and defendant in any court of original 
1 US 464. 


Nelson Brothers v. FRC, 289 US 266. General Electric v. FRC, 2 
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is clear that the Court's ultimate power in a 402(b) appeal is exercised 

in an order affirming or vacating the Commission's decision under re- 

view. Section 402(j) explicitly provides that the judgment of this Court 

in affirming or reversing the Commission is final and subject to review 
only by the Supreme Court of the United States. 


9. There is no provision in this Court's rules, or in the applicable 
statutory provisions, which provides for summary judgment in a case such 
as this. To vacate|a decision of the Commission granting a construction 
permit without affording the party grantee a hearing denies that party due 
process. As the Supreme Court of the United States held in Root Refining 
Co. v. Universal Oil Products Co., 328 U.S. 575, 580, "obviously, a Court 
cannot deprive a successful party of his judgment without a proper hear- 
ing."" In the absence, therefore, of a hearing or waiver of the right to 
brief and argue, this Court cannot lawfully enter its judgment. 


10. There is in addition to the foregoing, a basic question of this 
Court's jurisdiction to vacate a Commission Decision and Order before 
it on a 402(b) appeal except upon the record made prior to the filing of 
such appeal and upon a ground set forth in the Notice of Appeal.* The 
action of the Court on January 19th in vacating a Commission order on 
grounds not stated in the Notices of Appeal herein, and not based upon 
the record on appeal filed by the Commission pursuant to such Notices, 
is an action without precedent. The jurisdictional question involved is 


not of a character that may be waived by the parties, and we feel com- 
pelled to call it to the Court's attention. 


4 See Stuart v. FCC, 70 App. D.C. 265; 105 F.2d 788, 790, and cases cited 
therein; WOKO, Inc. v,. FCC, 71 App. D.C. 228; 109 F.2d, 665, 666-668; Florida 
Broadcasting Co. v. FCC, 71 App. D.C. 231; 109 F.2d 668, 669-670. 


This Court may not lawfully vacate a decision of the Commission 
in @ 402(b) appeal except upon review of the whole record or such 
ortions thereof as may be cited by an 
11, Section 10(e) of the Administrative Procedure Act, made 

Specifically applicable to a 402(b) appeal by the provisions of Section 
402(g), provides that the Court shall not enter judgment except upon a 
review of the whole record or such portions thereof as may) be cited by 
any party. The recital in the Court's January 19th Order indicated that 
the Court did not consider any portion of the supplemental record made 
on remand as a predicate for its Order. The judgment of this Court 
must, in view of the explicit statutory language, be based either upon 
the whole record or upon such portions of it as are cited by|the parties. 
Intervenor was afforded no opportunity to cite to this Court any portion 
of this record and was afforded no opportunity to argue the propriety of 
the Commission's findings upon which the Court's Order was based. As 


is pointed out elsewhere herein, the record is extremely eee and 


it is of the kind which this Court's rules require be properly briefed and 


printed before it will be considered. The Court's Order of January 19th 
vacating the Commission's order on appeal, since it is not based upon a 
review of the record, should be set aside. 


MI. The Court should not adopt the Commission's recommendation 
that the "entire matter" be remanded to the Commission unless, 
after hearing, the Court finds that the evidentiary hearing record 
on remand justifies further Commission action and that|the fur- 
ther proceedings proposed to be taken by the Commission are 
appropriate. 


12. The concluding paragraph of the Commission's final "Report 
and Recommendations" states: 


", . . Wwe recommend that, in accordance with the 
views expressed in our Decision and Memorandum Opin- 
ion, the Court remand the entire matter to the rane 
sion in order that we may set aside the grant to WHDH, 


wv 
* 8 
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13, A request by any party that this Court remand a proceeding 
before it on a 402(b) appeal raises the question of whether this Court 
should reinvest the Commission with jurisdiction over a matter upon 
which the Commission has previously exhausted its power to act. We 
do not suggest that this Court does not have wide discretion in consider- 
ing and acting upon such a request. We do suggest, however, that this 
Court's practice has established the proposition that it will not divest 
itself of jurisdiction and reinvest the Commission with power to act 


upon a decided case until it has first found substantial justification for 
that action to exist. WKAT v. FCC, 104 App. D.C. 324; 258 F.2d 418, 

17 RR 2015 and 2016. This would seem to be particularly important in 
a case such as the present one, where substantial investments have been 


made in reliance upon the grant. 


14. It is Intervenor's belief that a review by this Court of the 
remand record would require acceptance of Judge Stern's finding that 
there is not a shred of credible evidence which reflects adversely on 
the qualifications of WHDH. If this premise is correct, then obviously 
a remand to the Commission for further evaluation of the applicants, 
based on the assumption that the record would support adverse findings, 
would be improvident. This Court cannot know whether such a remand 
would be the exercise of a sound discretion or an improvident abuse 
thereof unless and until it reviews the remand record, and it cannot, 
consonant with due process, make such a review by a procedure which 
denies a hearing toIntervenor. This Court's Order, based solely upon 
its unquestioning acceptance of the Commission's summarized findings, 
can only be right if the Commission's findings are correct. It is neces- 
sarily wrong if the findings are wrong. It is respectfully submitted that 
for the Court to accept such findings at face value and, on the basis of 
them, to deprive Intervenor not only of its statutory right to a hearing 
in this proceeding but also of the award itself, violates the Communica- 
tions Act, the Administrative Procedure Act and the rules of this Court. 
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15. The Commission found, on the evidentiary remand 


"no member of the Commission who participated in the 
instant case should have disqualified himself", 


"no actual influence occurred [ affecting the award to 
WHDH]", and 


"the original grant to WHDH was not void ab initio and 
that no applicant has been disqualified to receive a 
grant of its application." (Order herein dated January 
19, 1961) 


record, 


On these findings, a request by the Commission that this Court reinvest 


it with jurisdiction to reexamine the findings and conclusions of its April 
25, 1957 decision evaluating WHDH vis a vis MBT and GBT on the original 


comparative hearing record is self-defeating. 


16. If the doctrines of administrative and judicial finality are to 


be given any effect, the basic findings and conclusions of the 


Commis- 


sion's April 25, 1957, decision must now be considered as insulated from 


any reexamination. Starting with the premise that Intervenor was properly 


awarded the decisive decisional preference over MBT and GBT which 


formed the basis of the Commission's April 25, 1957, Decision and Order, 


the award to Intervenor must stand unless the evidence adduced in the 


remand hearing requires so substantial a comparative preference to 


MBT or GBT over WHDH as to override all of the decisional 
upon which the Commission originally preferred Intervenor. 
decision can obviously be made without vacating the award td 


factors 
Such a 


Intervenor 


as a preliminary thereto. To vacate it now and reinstate it later would 


be an idle gesture. To vacate it now in order to prepare the 


way for a 


grant to either MBT or GBT at a later date is a completely unnecessary 


procedure. As this Court held in Enterprise Co. v. FCC, 97/App. D.C. 


347, 231 F.2d 708, 713, the Commission should not set aside 


lan award 


of a construction permit made in a comparative proceeding in which the 


record is later reopened for new evidence until "after taking 


account of 


this evidence in reappraising the comparative qualifications" of the 


applicants. 


12 


17. It has been the Commission's uniform practice in cases where 
a supplementary evidentiary record has been made after a final decision 
not to vacate that decision until it has reached a final determination that 
a result other than that provided in the original decision is required. 
(See, e.g., Inre WJR, The Goodwill Station, Inc., 16 RR 321, 356.) The 
Commission's recommendation that the award to Intervenor be vacated 
before any consideration is given to whether a different result should 
ultimately obtain seems to be based upon a "shoot first and ask questions 


later" policy. It is hardly consistent with normal concepts of judicial or 


administrative procedure. 


IV. Intervenor has not waived its right to hearing, nor should 
tts failure to file any pleadings between December 21, 


1960 and January 19, 1961, be construed as such a waiver. 

18. On January 19, 1961, and on December 21, 1960, when this 
Court authorized the correction of the Commission's "Report and Recom- 
mendations" filed November 7th (and on November 7th) there was pend- 
ing before this Court Intervenor's motion requesting that this Court 
afford Intervenor (and other parties hereto) the right to file briefs and 
be heard on the issue of whether the remand record justified a refusal 
to affirm the Commission's April 25, 1957, Order. 


19. The Court's language in its October 7th Order to the effect 
that after considering the findings and recommendations of the Com- 
mission the Court might "wish to specify issues for briefing and oral 
argument or take such other steps as may be deemed appropriate" was 
taken by Intervenor as an indication that the Court might wish to specify 
issues for such argument, rather than leave such specification, as it 
most frequently does, to the parties. It is submitted that the language, 
fairly read, does not convey a clear warning to Intervenor that the 
Court might act without affording it an opportunity to be heard, nor 
was it so construed by Intervenor. Intervenor was confident that its 
then pending and undisposed of request for leave to file briefs and be 
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heard would serve any necessary requirement of putting the Court on 
notice of its desire for such hearing. The Court's action on October 
14th in permitting a late filing by one of the parties in Opposition to that 
motion reinforced Intervenor's belief that the Court did not] intend that 
its October 7th Order should be construed as a denial of Intervenor's 
petition, 


20. Furthermore, from the actions of the Court on its own motion 
in the Miami Channel 10 case, i.e., in calling a prehearing conference 
and promulgating a schedule for briefing and argument of the issues 
raised on the evidentiary remand record in that proceeding |® it was 
assumed that a similar procedure would be followed in the Court's 
consideration of these cases. Intervenor has been unable td find any 


rule of this Court under which it was required or permitted| to respond 


to the Commission's "Report and Recommendations" so as to make 
Intervenor's right to a hearing turn on whether it filed or did not file 
a response to such "Report and Recommendations." 


21. Should a claim of laches nevertheless be levelled against 
Intervenor for having failed to file a renewed request for the right to 
brief and argue the question of whether the evidentiary remand record 
supported the Commission's "findings" thereon, it is submitted in any 
event that the pleading situation was sufficiently obscure to justify this 
Court in excusing any such failure, particularly in view of the,fact that 
no party can claim any damage by reason of Intervenor's filing its 
further request for hearing in the form of this petition for rehearing, 
on February 3, 1961, rather than as a simple request for hearing prior 
to January 19, 1961. 


5 See Order dated December 23, 1960, in WKAT, Inc. v. FCC, Nos. 13718, 
14021, 14170. 
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V. The matters upon which Intervenor is demanding the right to 
be heard are serious and substantial and justify Intervenor's 
good faith representation that, upon such hearing, the Court 
will determine as a matter of law that the Commission's 


April 25, 1957, Order should not be disturbed by this Court. 

22. Under this Court's rules, briefs and a printed record are a 
sine qua non for presentation of arguments in a 402(b) appeal. Inter- 
venor cannot present its contentions with respect to the evidentiary 
remand record in opposition to the Commission's findings and recom- 
mendations which were adopted by the Court in its January 19th Order, 
unless it is permitted by the Court to file a proper printed record and 
briefs and to be heard on argument.® The more important questions 
Intervenor believes the Court should decide before entering its final 


order in these appeals are: 


(a) Whether Judge Stern's findings and conclusions 
to the effect that the evidentiary remand record contains 
not a shred of credible evidence adverse to WHDH are 
correct and, therefore, the Commission's April 25, 1957, 
grant to WHDH should stand (in which case, obviously the 
Court would affirm the Commission's award to WHDB), 
or whether the Commission's contrary findings submitted 
in summary form to this Court are correct upon the record. 


(b) Whether the evidentiary remand record, assuming 
the Commission's findings adverse to WHDH be accepted 
at face value, requires adverse findings as to MBT and 
GBT’ of a more serious character, in which case the 


6 The Index of the Supplemental Record filed by the Commission takes up 14 
pages of legal cap. 


ft Alien B. Dumont Laboratories, Inc., is no longer a party applicant, although 
the Commission has failed to file with the Court the record documents which dis- 
close this. Such documents show that Dumont's corporate existence was termi- 
nated by its merger into Fairchild Camera and Instrument Corporation in July 
of 1960 and that Fairchild, as the successor to whatever rights Dumont: had, 
withdrew the application by Motion to Dismiss in October, 1960. 
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Commission's findings with respect to WHDH would be 


offset by such findings with respect to MBT and GBT 


and no change in the award to WHDH could be justified 


on the record. 


These matters, of course, can only be determined on the re 


cord; that 


they are not frivolous, however, is established by reference to the 


WHDH Petition for Rehearing filed with this Court with Inte 


rvenor's 


September 16, 1960, Petition for Expeditious Certification of Supple- 


mentary Record to Permit Early Disposition of Appeals. 


PRAYER 


WHEREFORE, in the light of the foregoing, it is respectfully 


prayed that the Court vacate and set aside its Order herein 


dated 


January 19, 1961, and take such steps as to the Court may seem just 


and appropriate to afford Intervenor an opportunity to brief 
on the supplemental record herein whether this Court shoul 
basis of said record, accept the Commission's findings and 


ations, or should reject them and affirm the Commission's 


1957, Order, from which these appeals were taken. 


Respectfully submitted, 


WILLIAM J. DEMPSEY 


WILLIAM C, KOPLOVITZ 


and argue 

d, on the 
recommend- 
April 25, 


HARRY J. OCKERSHAUSEN 


Attorneys for Intervenor 


Of Counsel: 
Dempsey and Koplovitz 
938 Bowen Building 
Washington 5, D. C. 


February 3, 1961 


APPENDIX 


Section 402(b): 


"Appeals may be taken from decisions and orders of 
the Commission to the United States Court of Appeals for 
the District of Columbia in any of the following cases} 


"(1) By any applicant for a construction per- 
mit or station license, whose application is denied 
by the Commission. 


"(2) By any applicant for the renewal or seit 
fication of any such instrument of authorization 
whose application is denied by the Commission. 


(3) By any party to an application for authority 
to transfer, assign, or dispose of any such instru- 
ment of authorization, or any rights thereunder, 
whose application is denied by the Commission. 


(4) By any applicant for the permit required 
by section 325 of this Act whose application has 
been denied by the Commission, or by any permittee 
under said section whose permit has been revoked 
by the Commission. 


"(5) By the holder of any construction permit 
or station license which has been modified or re-+ 
voked by the Commission. 


(6) By any other person who is aggrieved or 
whose interests are adversely affected by any order 
of the Commission granting or denying any applica- 
tion described in paragraphs (1), (2), (3), and (4) 
hereof, 


(7) By any person upon whom an order to cease 
and desist has been served under section 312 of this 
Act. 


(8) By any radio operator whose license has 
been suspended by the Commission." 


Section 402(e): 


"Within thirty days after the filing of any such appeal 
any interested person may intervene and participate in the 
proceedings had upon said appeal by filing with the court a 
notice of intention to intervene and a verified statement 
showing the nature of the interest of such party, together 
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with proof of service of true copies of said notice and 
statement, both upon appellant and upon the Commission. 
Any person who would be aggrieved or whose interest 
would be adversely affected by a reversal or modifica- 
tion of the order of the Commission complained of shall 
be considered an interested party." 


Section 402(f): 


"The record and briefs upon which any such appeal 
shall be heard and determined by the court shall contain 
such information and material, and shall be prepared 
within such time and in such manner as the court may 
by rule prescribe." 


Section 402(g): 


"At the earliest convenient time the court shall hear 
and determine the appeal upon the record before it in the 
manner prescribed by section 10(e) of the Administrative 
Procedure Act." 


Section 402(h): 


"In the event that the court shall render a decision 
and enter an order reversing the order of the Commis- 
sion, it shall remand the case to the Commission to car- 
ry out the judgment of the court and it shall be the duty 
of the Commission, in the absence of the proceedings to 
review such judgment, to forthwith give effect thereto, 
and unless otherwise ordered by the court, to do so upon 
the basis of the proceedings already had and the record 
upon which said appeal was heard and determined." 


Section 402(j): 


"The Court's judgment shall be final, subject, how- 
ever, to review by the Supreme Court of the United States 
upon writ of certiorari on petition therefor under section 
1254 of title 28 of the United States Code, by the appellant, 
by the Commission, or by any interested party intervening 
in the appeal, or by certification by the court pursuant to 
the provisions of that section." 
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Administrative Procedure Act, Section 10(e): 


"Scope of Review. — So far as necessary to decision 
and where presented the reviewing court shall decide [all 
relevant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or ap- 
plicability of the terms of any agency action, It shall 
(A) compel agency action unlawfully withheld or unrealson- 
ably delayed; and (B) hold unlawful and set aside agency 
action, findings and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in 
accordance with law; (2) contrary to constitutional right, 
power, privilege, or immunity; (3) in excess of statutory 
jurisdiction, authority, or limitations, or short of statutory 
right; (4) without observance of procedure required by law; 
(5) unsupported by substantial evidence in any case subject 
to the requirements of §§7 and 8 or otherwise reviewed on 
the record of an agency hearing provided by statute; or 
(6) unwarranted by the facts to the extent that the facts 
are subject to trial de novo by the reviewing court. In 
making the foregoing determinations the court shall re- 
view the whole record or such portions thereof as may 
be cited by any party, and due account shall be taken of 
the rule of prejudicial error." 
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CERTIFICATE 


The undersigned, counsel for the Intervenor, hereby certifies 
that this "Petition for Rehearing and for Other Relief" is filed in good 
faith, and with the conviction that it is meritorious and that it is not 
filed for the purpose of delay. 


WILLIAM J. DEMPSEY 
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1. ‘To grant an award to an applicant solely on 

the basis of its broadcast record and experience, 
in the face of a strong preference for another 
applicant because of the concentrated control 

of other media from which the experience arose, 
and in the face of equality or preferences for the 
other applicant as to all other criteria is arbitrary 
and, hence, unlawful. < ‘ . . 


The Commission plainly erred, and violated 

the explicit ruling of this Court in comparatively 
evaluating the experience and the concentration 
factors without even giving consideration to the 
fact that WHDH's experience derived entirely 
from its concentrated control of other media. . 


The Commission erred in ruling that it had no 
power to draw an adverse inference under the 
diversification criterion from WHDH's ownership 
of numerous competing media, and that it could 
only draw adverse inferences in so far as WHDH 
was guilty of anti-competitive conduct, . 


THE COMMISSION IN ITS BRIEF OFFERS NO VALID 
JUSTIFICATION FOR EXCLUDING REBUTTAL EVIDENCE 
RESPECTING WHDH's STUDIO AND EQUIPMENT DEFECTS, 
BUT, RATHER, MAKES CONCESSIONS FROM WHICH IT 
FOLLOWS THAT ITS EXCLUSION WAS IN ERROR ° 
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THE DETERMINATIVE ISSUES IN THE CASE . 


THE INTERVENOR IN THE “SUPPLEMENTAL APPENDIX” 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13, 896 


MASSACHUSETTS BAY TELECASTERS, INC., 


Appellant 
v. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 
and 


Intervenor 


AN APPEAL FROM A DECISION AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


REPLY BRIEF FOR APPELLANT 


THE COMMISSION WAS REPEATEDLY ARBITRARY IN COM- 
PARING WHDH WITH MBT WITH RESPECT TO THE VARIOUS 
DECISIONAL CRITERIA, AND ITS EFFORTS INITS BRIEF TO 
DISGUISE THIS FACT SERVE ONLY TO EMPHASIZE IT. 
In Part I of its principal brief MBT showed that the Commission had 
been repeatedly arbitrary in dealing with the evidence of record before it. 


While those portions of the Commission's brief in which it seeks to rehabilitate 


its decision possess a surface plausibility, the contentions made, upon close 


analysis, serve only to re-emphasize the invalidity of the Commission's de- 
cision. 
The specious character of the Commission's brief results from the use 
throughout of a simple formula: evade, do not address, the issues. Time and 
time again, in direct violation of the rule of S.E.C. v. Chenery Corp., 318 
U.S. 80, counsel for the Commission proffers new reasons nowhere reflected 
in the decision, and which, additionally, do not withstand a comparison with the 
evidence, to support the Commission's conclusions. Time and time again 
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counsel takes the liberty of inaccurately restating MBT's arguments and then 
answering its own ineffectual arguments, rather than the unanswerable ones ac- 
tually made by MBT. Time and time again, counsel for the Commission ex- 
pands or contracts the record to suit its own necessities. 

On a very few occasions the Commission's brief joins issue with MBT on 
the facts of the record and contends that as a matter of law the Commission 
need not make detailed comparative evaluations of the significant differences 
between the parties. The brief asserts that the Commission has sufficiently 
finished its task when it has determined that each of the applicants is "ade- 
quate’ (Comm. Br. p. 45-56) with respect to a given comparative criterion, or 
when it has determined to leave an applicant's proposals for conduct of its 
station to the applicant's "managerial discretion", without detailed review 
(Comm. Br. p. 43). Where the Commission's brief thus meets the issues it 


exposes the errors in the decision, for the contentions made in the brief have 
been rejected repeatedly by this Court. E.g., Johnston Broadcasting Co. v. 
F.C.C., 85 U.S. App. D.C. 40, 175 F. 2d 351; Plains Radio Broadcasting Co. 


v. F.C.C., 85 U.S. App. D.C. 48, 175 F. 2d 359. 

Since so much of the Commission's brief is predicated upon inaccurate 
statement of the grounds upon which the Commission's decision was based, of 
MBT's objections, or of the evidence, it will be necessary to discuss in some 
detail the arguments made by counsel for the Commission with respect to the 
various criteria. 

A. Studio Proposals 

MBT established (MBT Br. p. 11-13) that the Commission acted arbi- 
trarily in reaching the conclusion that WHDH's studios are equal to those of 
MBT - both being denominated "meritorious" (R. 10,125) - inasmuch as the 
ultimate finding does not logically follow from, but, indeed, is in direct con- 
flict with, the Commission's basic findings (R. 10, 063-10, 065; 10, 066-10, 068) 
which clearly disclose that MBT's studios will facilitate the highest quality of 
performance whereas those of WHDH - despite its highly vaunted "experience" 
which gave it a controlling preference (R. 10,116) - are defective in the most 
rudimentary particulars. 

Counsel for the Commission does not meet this argument. Instead, it 
takes the liberty of attributing to MBT, and then refuting, an entirely different 
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argument which MBT in fact never'made, saying 


"MBT's first contention [is] that because it! 
has larger studios concentrated in one location, it 
is entitled to a preference." (Comm. Br. p. 44) 


MBT agrees entirely that the Commission ought not to be concerned with"bigness" 
or "elaborateness" of facilities for their own sake (Comm. Br. p. 44). But the 
straw man which the Commission's brief so ably demolishes has no relation either 


to MBT's position or to the record. 
MBT's actual contention - which the Commission's brief does not even ad- 

dress - is that where, as here, the Commission has found facts showing, on the 

one hand, that MBT's spacious studios will, in the words of the Commission's 


brief, have "a significant impact upon [its] ability . . . to serve the public in- 
terest" (Comm. Br. p. 45) - indeed, has specifically found that MBT's studios 
will "serve advanced television techniques in engineering, production and ad- 
ministration" (R. 10,066) - and, on the other hand, that WHDH's studios are 
not only cramped and widely scattered, but are so defective as to preclude 
access to important equipment and props (R. 10, 063-10, 064) + it cannot reason- 
ably conclude that these manifestly unequal facilities are equal. 
MBT in its brief also established that the Commission arbitrarily failed 
even to evaluate the abundant evidence showing that WHDH's studios were also 
defective in that they made no provision for office space or facilities for the 
station's general manager (MBT Br. p. 13). 
Counsel for the Commission, in default of an answer, now asserts that 
the Commission's ultimate conclusion that WHDH's studio is "meritorious" 
somehow intimates that the Commission did evaluate this evidence (which is 
never discussed in the decision) and that MBT, in searching the decision for 
something directly responsive to its earnest contentions, is engaging in a 
"quibble" (Comm. Br. p. 47). 
But it is settled law that the Commission must specifically consider 
and evaluate all significant differences upon which evidence was introduced 
and upon which one or more of the parties have relied. Johnston Broadcasting 
Co. v. F.C.C., supra. Absent anything in the record to show that this evi- 
dence has been evaluated, the Court cannot make the bland assumption that 
the Commission must have done what concededly it ought to have done, but 
which in its decision it has neither expressly nor impliedly indicated that it 


has done. 

MBT pointed out to the Commission that the broadcasting experience of 
an applicant whose technical proposals have been shown to be shot through with 
defects cannot rationally be made the basis for a controlling preference over an 
applicant whose proposals have proved immune from criticism. In its decision 
the Commission arbitrarilly ignored this aspect of the evidence. It continues 
to ignore it in its brief,| while continuing to assert that WHDH's "experience" 
is valuable and in itself a sufficient basis for an award. 

B. Equipment Proposals 

As to equipment proposals, MBT showed (MBT Br. p. 13-15) that the 
Commission, while refusing to hear rebuttal evidence as to defects in WHDH's 
equipment on the ground that it could evaluate defects itself, nevertheless 
expressly refused to evaluate the evidence which was in the record, and which 
showed that WHDH's proposed color equipment is substantially defective be- 
cause it is technologically incapable of producing the minimum amount of light 
essential for adequate color operation. The Commission in its decision sought 
to justify this refusal - despite the fact that virtually all of WHDH's proposed 


programs are to be in color - upon the ground that these defects would be "im- 


material" because (1) color operation gains no preference over black and 
white, and (2) the defects, if they exist, could be corrected at relatively small 
cost (R. 10,125). 

The first of these grounds for the holding of immateriality is predicated 
on a bizarre non sequitur. The Commission reasons, in effect, that because 
an adequate color image is not preferred to an adequate black and white image, 
therefore an adequate black and white image cannot be preferred to a defective 
color image. It would not take a disgruntled viewer, gazing unhappily at a 
washed-out color image|on Channel 5, over-long to perceive the flaw in this 
logic. Moreover, defects in color equipment do not bear only on adequacy 
of color-casting, but also reflect on WHDH's general efficiency and on the 
value of its experience. 

The second ground is just as inadequate. If defects in WHDH's equip- 
ment are immaterial because capable of correction, then all of the evidence 
as to proposals in the record - any one of which could be corrected by hind- 
sight - is immaterial, and the parties have been spending their time, energy 
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and fortunes, not in a rational proceeding to show themselves best able, and 
best prepared, to serve the public, but in a colossal lottery. 
Counsel for the Commission do not seriously attempt to defend the il log- 
ical conclusion reached in the decision that defects in WHDH's color equipment 
would be immaterial, but seeks to persuade the Court that the Commission's 
erroneous conclusion of immateriality was merely an unfortunate dictum, and 
that actually the Commission did evaluate the evidence and found the defects not 
to exist (Comm. Br. p. 48-50). The evasion must fail. A reading of the per- 
tinent paragraph from the Commission's decision (R. 10, 125) - which is quoted 
at page 49 of the Commission's brief - will show that the Commission did not 
evaluate the evidence and did not find that the equipment defects do not exist. 
The pertinent paragraph first states that MBT has contended that there 
are defects both in WHDH's studio and in its equipment which|preclude color- 
casting. It then asserts that since color gets no preference, the existence of 
these defects would be immaterial. Next the Commission turns its attention 
to the alleged equipment defects alone, lists the items of equipment involved 
and makes the irrelevant finding that if the defects exist they are minor because 
they could be corrected at relatively small cost. Thereafter comes the state- 
ment - having reference to the prior finding that the alleged equipment defects 
could be corrected - that "there is no charge made involving items which could 
in fact prove a bar to effectuation of color proposals” (R. 10,125). Following 
this, the Commission shifts its attention from the alleged equipment defects to 
the alleged studio defects, and here it does make a finding - the only relevant 


finding in the entire paragraph - that "the charges as to aes space for 
", And this 


telecasting are disproved by the size of the studios themselve 
finding is immediately followed by the sentence which the Commission would 
now have the Court construe as showing that the alleged equipment defects were 
also found to be nonexistent: "These matters therefore stand disproved", 

(R 10, 125). 


* The Commission did not find and does not now contend that it found that the alleged|defects were 
operationally minor, The list of the items involved contained in the pertinent paragraph from the Commission's 
opinion shows that these items, including virtually all broadcast lighting equipment and the power lines therefor, 
were obviously of ma jor operational significance (R. 10,125), Moreover, whether the defects would prove an 
absolute bar to operation is not the question. The question is whether the equipment is Sepiticantly defective, 
i.e, whether it is so defective as to significantly reflect on the comparative merit of WHDH's equipment proposals, 
on its general efficiency, and on the value of its experience. See footnote 39, R. 10,063. This question 

the Commission simply refused to decide, 
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In context, this sentence simply cannot be read as a hint that the Commis- 


sion did after all evaluate the evidence respecting defective equipment. In the 


first place, the Commission went to great lengths to show that it regarded the 
existence or non-existence of these alleged defects to be immaterial. In the 
second place, it listed the items of equipment involved and found that if they were 
defective, the defects could be corrected. It then turned attention to the alleged 
studio, as distinguished from equipment, defects and specifically did find (and 
MBT does not here question this finding) that these defects did not exist. And 
then, immediately following this finding, it said that "these matters", i.e., the 
allegations respecting studio defects as to which it did make a finding, "there- 
fore [i.e., because of the finding] stand disproved." 

Indeed, if the sentence were to be strained so as to constitute an assertion 
that the equipment defects also stand disproved, it would be patently arbitrary, 
and would fail entirely to advance the Commission's argument, for the paragraph 
contains no finding whatsoever with respect to the equipment defects, other than 
the irrelevant one that equipment defects, if they exist, could be rectified at 
relatively small cost. Thus, if the sentence applied to the equipment defects at 
all, it would be virtually meaningless, since the finding that the equipment de- 
fects could be corrected patently does not "disprove" their existence. 

Careful consideration by the Commission of the defects in WHDH's equip- 
ment proposals, as in the case of defects in its studio proposals, was vital to 
MBT's contention that WHDH's broadcasting experience should not be counted 
as a factor in its favor, since the defects in the proposals negative the value of 
the experience. The Commission arbitrarily ignored this aspect of the evi- 
dence in its decision, and continues to ignore it in its brief: 

C. Program Policies and Proposals 

In its principal brief, MBT established that the Commission in several 
particulars violated the governing standards, established by the Johnston case, 
Supra, by Plains Radio Broadcasting Co. v. F.C.C., supra, and by American 
Broadcasting Corp. v. F.C.C., 94 U.S. App. D.C. 353, 222 F. 2d 781, in 
dealing with the program policy and program proposal criteria (MBT Br. p. 
15-18). First, although the program policies of MBT and WHDH with respect 
to network affiliation were vastly different, MBT proposing affiliation (R. 
10,122) and WHDH reserving judgment respecting affiliation to its own future 
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determination (Tr. 621-625; 649-650; 666-669), the Commission never con- 
sidered which policy would best serve the Boston public. Second, although WHDH 
indicated that it might conduct a network operation, and yet presented only a 
non-network schedule, thus withholding from the Commission) and other parties 
an opportunity to evaluate its proposed programming, the Commission, lacking 
sufficient evidence upon which to predicate such a finding, determined that 
WHDH's program proposals were equal to MBT's. Third, the Commission never 
compared the particulars of the various program proposals which it did have be- 
fore it, to determine which were preferable, but merely considered whether 
each applicant had proposed programs in various categories, such as “talks”, 
"music" and "sports", and finding that they did, concluded - despite this Court's 
ruling in the Plains Radio case that such a conclusion is not adequate - that all 


were "well-rounded", and hence equal (R. 10, 125). 

In responding to MBT's first argument, the Commission in its brief mis- 
states what is in the record. It says that '"WHDH tried its case on the basis of 
a non-network operation and submitted a proposed program schedule for such a 


non-network operation", (Comm. Br. p. 56), and that the Commission "ex- 
pressly rejected" the contention made by MBT at the hearing that "a non- 
network basis would not serve the public interest as much as . . . [a] network 
operation" (Comm. Br. p. 37). Neither statement is true. * 
WHDH "tried its case" not on the proposal of a non-network operation but 
on the proposition that whether it determined to offer a network or a non-network 
operation was a matter it could decide after it received an award, and that 
neither the Commission nor the other parties were entitled to know in advance 
the type of operation it would present. Although WHDH introduced only a non- 
network schedule (R. 4760), it openly conceded at the hearing that it was not 
presently prepared to disclose its intentions vis-a-vis affiliation, that it 
planned to evaluate the question of affiliation after, not before, an award, and 
that it probably would accept an affiliation with NBC or CBS, but probably not 
with ABC (Tr. 621-625; 649-650; 666-669). And this, the Commission in its 
“* “The Commission, at page 40 of its brief, is factually wrong also when it implies that MBT's network 


proposal was limited to a CBS affiliation and that if MBT could not affiliate with CBS it saan operate 
independently, The record shows that MBT also proposed, in detail, an alternative ABC affiliation and 


programming. (R. 1163-1164). 
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decision epitomized only as showing an attitude "primarily" for a non-network 


* 
operation not as a firm proposal for a non-network operation (R. 10, 123). 


In the face of this record the Commission could have rationally found 
WHDH's program policy (or policy default) to be lacking in any "significant 
differences" (R. 10, 123) from the policy of MBT only if the Commission, upon 
evaluating the evidence, determined that in the light of the particular needs of 
the Boston community, a non-network operation and a network operation would 
be equally in the public interest. 

The record shows unmistakably that it did not make such a determination. 
The Commission cannot, and in its brief does not, cite a single basic or ulti- 
mate finding, or even a word of discussion in the decision' concerning whether 
Boston needs additional network coverage more than a non-network operation, 
whether it needs a non-network operation more than further network coverage, 
or whether either would serve its needs equally well. On the contrary, the 
Commission's reason for finding no "significant differences" between the ap- 
plicants was expressly predicated upon acceptance of WHDH's startling position 
that whether an applicant affiliates or not is for the applicant to determine in the 
light of its own self-interest (Tr. 621-625; 649-650; 666-669) and, presumably 
not for the Commission to evaluate in terms of the public interest. Nothing 
could show more clearly the way in which the Commission abdicated its function 
to determine which policy would best effectuate the public interest than its own 
unequivocal statement, |contained in its decision, that questions concerning net- 
work affiliation are best left to "appropriate management discretion" (R. 10, 123). 

The Commission's brief similarly misconceives MBT's principal argu- 
ment as to the nature of the Commission's error, asserting that MBT contends 
"that network programming is in the public interest and that with only three 
VHF stations assigned to Boston, it would be contrary to the public interest for 
one of the three to operate on a non-network basis". (Comm. Br. p. 37). 

The quoted language is a fair statement of the position which MBT took 
before the Commission, but MBT has never suggested that it is the proper 
function of this Court to determine whether a network operation or a non-network 
Ff the Commission's decision could be construed as containing a finding that WHDH proposed a non-network 


operation, such finding, in view of the admissions of Mr. Choate, WHDH's president (Tr. 621-625; 649-650; 
666-669), would be ansupported by substantial evidence. 
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operation would be most appropriate in Boston. Rather, MBIT insists that this 
question is one peculiarly within the authority of the Commission to determine, 
and its objection (which the Commission in its brief has not faced) is that the 
Commission did not determine it, but explicitly refused to do so, ruling, in 
effect, that it is totally unconcerned about the question, and is quite content to 
assume that whatever type of operation proves most profitable or convenient to 
WHDH will be good enough for the people of Boston (R. 10, 123). 

The validity of MBT's second contention - that the Commission erred in 
finding WHDH's program proposals equal to MBT's because, ‘although WHDH 
testified it tentatively planned a network operation, the record was devoid of 
evidence respecting its network programming, and hence devoid of evidence from 
which the Commission could determine either what local programs or what net- 
work programs WHDH would offer should it affiliate - is fully established by the 
Plains Radio and American Broadcasting Co. cases, supra. [Both are clear 
holdings directly in point. 

The Commission in its brief does not even try to distinguish these cases, 
but seeks to divert attention from them by quoting out of context the language 
of the Supreme Court in the Allentown case (Comm. Br. p. 42). The Supreme 
Court simply noted that the various matters which this Court had ruled should 
weigh against Easton, one of the applicants in that case (including (a) Easton's 
failure to commit itself to network affiliation, (b) its failure to introduce evi- 
dence as to network programming, (c) its affiliation with a newspaper, and (d) 


the lack of candor of its witnesses), "are [not] in themselves 4 bar™ to an award 
to Easton. (F.C.C. v. Allentown Broadcasting Corp., 349 U.S. 358 at 363). 
The Supreme Court's reason for this conclusion - as shown by the ex- 


plicit holding of the case - was not, as the Commission's brief implies, that the 
Commission can find equality as to a given criterion absent evidence respecting 
one of the applicants; but that the Commission had properly ruled that the 
"choice of local service principle", derived from Section 307(b) of the Act, 


would warrant an award to Easton even though Easton's showings were not equal 


* MBT, of course, does not contend that the failure of WHDH to introduce evidence which would enable the 


Commission to compare its programs with those of MBT constitutes an absolute “bar” to an award to WHDH. The 
contention is that the Commission, without evidence, could not find WHDH equal to MBT under this criterion. 
Neither the Court nor the parties can indulge in guesses about how this criterion would have been weighed if the 
ultimate finding respecting it had been proper. 
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to that of the other applicant, and hence the other applicant was entitled toa 
preference over Easton, with respect to other factors. Moreover, and signif- 
icantly, the Supreme Court was also careful to point out that there was in that 
case substantial evidence to justify the Commission's findings, which included a 
finding (Concl. 17, 8 RR 31, 70) that Easton intended only a non-network opera- 
tion; hence, in that case there was no need for evidence of network programming. 

Here, by contrast, there is no question but that WHDH is tentatively plan- 
ning a network operation, and the Commission has not found, and could not 
rationally have found, the contrary. The Commission here seeks to justify its 
award to WHDH, not on the ground that some overriding principle, like the 
choice of local service principle, renders the question of equality as to program 
proposals irrelevant; but on the ground that its finding of equality as to this 
criterion (despite the lack of evidence) is reasonable. And the Commission 
here seeks to justify its|finding of equaiity, absent evidence as to WHDH's net- 
work programming, notion the ground that WHDH will not engage in a network 
operation, but on the capricious assertion that questions of affiliation are mat- 
ters for "management discretion" and that it can tell from WHDH's partial pro- 
gram proposals (i.e., its proposed non-network schedule) that WHDH's actual 
programming - even if it exercises its discretion to affiliate, as WHDH con- 
cedes it may do, will possess "overall balance" (R. 10,123). This case, in 
short, is not affected by the Supreme Court's dictum in the Allentown case, 
supra, * but on the contrary is controlled by this Court's holding in the Plains 
Radio case, supra. 

The Commission's final error - its arbitrariness compounded - was in 
admittedly failing in its decision even to compare the particulars of the incom- 
plete program proposals of WHDH which it did have before it with the complete 
program proposals of MBT in order to determine which applicant was most re- 
sponsive to the needs of the Boston community. The Commission merely stated 
that all would adequately meet those needs (R. 10,125) (i.e., all would achieve 
at least some undefined minimum level, if not of quality, at least of variety) 
since all had to some extent shown "attentiveness" to various programming 
areas (R. 10,124). 


* in its brief, MBT cited this Court's opinion in the Allentown case for the irrefutable proposition, with which 
the Commission, in view of its own decisions (e.g., James A. Noe, 3 RR 1821, 1826c, para. 3), can hardly 
take issue, that the policy of an applicant vis-a-vis network affiliation is a matter of “paramount importance” 
(MBT Br, p. 16). 
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This gap in its deliberations the Commission's brief does not even attempt 
to disguise. The brief merely seeks to minimize the vast differences between 
the program proposals of MBT and WHDH (the details of which it has admittedly 
not evaluated) by referring casually to MBT's proposal to emphasize "educa- 
tional” programs and WHDH's proposal to rely on the "sports,! music and news" 
formula which has characterized its AM operation (Comm. Br. p. 43). And 
then, in the face of the clearly contrary teaching of the Johnston and Plains Radio 


cases, the Commission's brief openly concedes that the Commission is content 


to ignore one of the most vital questions it must determine in a comparative pro- 
ceeding: which applicant, considered on a comparative basis, |proposes to pro- 
vide the program service which is most in the public interest (Comm. Br. p. 
43). | 

In deciding between competing applicants for one of the few remaining 
commercial television channels, the Commission exercises the responsibility 
of disposing of a very valuable public asset. In the nature of things, its de- 
termination can only be made on the basis of a painstaking and detailed com- 
parative evaluation of significant differences in _all relevant areas to see which 
applicant is most closely atuned to the needs of the public in the area it would 
serve. If itis irrelevant, as the Commission here asserts, that one applicant 
has expended inordinate amounts of time, money and creative talent, to develop 
a program format balancing the best network programs with local programs con- 
forming to the manifest intere sts of the cultural and educational center which it 
will serve (R. 10,013), while the other has merely grasped upon the revenue- 
oriented "juke box" formula of its AM station - if the particulars of the program 
proposals is an area of comparison which the Commission may simply ignore 
and leave without review to "licensee discretion" (R. 10,124) + then the whole 
concept of the comparative hearing is reduced to a sham, and channels are 
awarded not upon the basis of comparison to determine which applicant will best 
serve the public interest, but on the basis of caprice. The Commission's prior 
practice has consistently been to evaluate program proposals and to give preference 
for superior programming. E.g., Tampa Times Co., 10 RR 77; Petersburg 
Television Corp., 10 RR 567; The Radio Station KFH Co., 11 RR1. 

Again, MBT does not ask this Court to evaluate the evidence to determine 
whether MBT's programs are better calculated to serve the needs of the Boston 
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community than are those of WHDH. This function is not for the Court, but 
for the Commission. But it is the function of the Court to insist that the Com- 


mission perform its function, and that it not abdicate its public responsibility 

on the basis of the loose and lazy generalization that "all responsible applicants 
are adept in proposing program policies and program schedules" (Comm. Br. 

p. 36), and that it, therefore, need not even consider the proposals except to 

the extent of counting categories. Where, as here, the Commission bluntly 
admits that it has failed to consider which applicant has proposed programs which 
are most responsive to the public interest, but has instead left the question of 
programming unreviewed to management, it must be reversed. 

As in the case of studio and equipment defects, moreover, the Commis- 
sion, by not evaluating the evidence as to programming, failed to consider ev- 
idence showing that WHDH's experience had to be sharply discounted in this 
proceeding since its experience failed to prove itself in application. 

D. Staff Proposals 

The Commission's argument in its brief serves only to re-emphasize the 
fact that its decision did not comparatively evaluate staff proposals. As it 
concedes at page 52 of its brief, it determined only that each would be "fully 
adequate to effectuate its operating proposals" (R. 10, 126) and that no "in- 
adequacies"” arose from WHDH's small staff (R. 10, 126). 

It is patently clear that the Commission's obligation transcends a 
casual check to see whether each applicant has proposed a staff sufficient to 
keep it on the air. The question before the Commission is not whether each 
applicant meets minimum qualifications of "adequacy", but which, if any ,appli- 
cant, with respect to each area of comparison, has shown itself to be signif- 
icantly better than others. 

MBT did not ask for a "nose count" of personnel as the Commission's 
brief sarcastically suggests (Comm. Br. p. 50). Rather, MBT invited a 
reasoned comparative evaluation between (a) the ability of WHDH to serve the 
public with a staff significantly smaller than that called for by industry 
standards, although it assigned no employee to a number of important functions, 
and although its work schedule showed it to be painfully under-manned during 
peak hours, and (b) the ability of MBT to serve the public with a larger staff 
which provides for the assignment of competent personnel to all functions at 
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all hours (MBT Br. p. 18-20). 
Time and time again the Commission in its brief tries to explain away 

the fact that although the record contains substantial evidence of significant dif- 
ferences between the applicants - which, despite WHDH's over-rated experience, 
are invariably favorable to MBT - the Commission in its decision has simply 
made a non-comparative finding that neither applicant is so deficient as to be 
disqualified. And where MBT insists that the Commission be required to eval- 
uate the evidence and make reasoned comparative findings, the Commission, 

in default of an adequate response, inevitably is reduced to accusing MBT of 


“quibbling" or arguing only with the "form of the Commission's discussion" 
(Comm. Br. p. 51). 
If it is a quibble to insist that neither the parties nor the Court can 


assume that the Commission has done what it is obliged by law to do, where 
the Commission's decision not only fails to show affirmatively that it has, but 
indicates clearly that it has not, then MBT is guilty as charged. The "form" 
of the Commission's decision is the only clue available to the "substance" of 
the Commission's deliberations. That the Commission in its brief so frequently 
finds itself apologizing for the discussion in its decision - obviously a carefully 
drafted effort to justify the Commission's award - simply underscores, and does 
not becloud, the arbitrariness of the award itself. 
E. Integration of Ownership with Management 

Sidney W. Winslow, who dominates Herald-Traveler (R, 10,020; 641), 
the sole owner of WHDH (R. 10,015), and who votes all of WHDH's stock 
(R. 10,015, 10,019, 10,020), will take no part in management (R. 10,020). Of 
all its officers and directors - those who, in the terms of the Commission's 
brief "are at the actual helm of the station" (Comm. Br. p. 26) - only two 
own stock and these own less than 2% between them (Tr. 620-621). By contrast, 
of those at the helm of MBT, its President controls over 18% (R. 10,036), its 
general manager controls (with his option) 5% (R. 10,036), and its other offi- 
cers and directors control over 18% (R. 10,036). In sum, its officers and 
directors control a total of over 43%, and its officers alone control over 35%. 

This dispraity the Commission found to be equivalence (R. 10,117). 

In attempting to explain away this patently arbitrary ultimate finding, the 
Commission in its decision (1) ruled that the option of Mr. Purcell could not 
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be considered an ownership interest (R. 10,117), and (2) offered the meaning- 
less observation, without explanation, that although MBT's integration is 
"somewhat (sic) more promising in the ownership interest developed", 
WHDEH's-integration is "somewhat more promising . . . as to the effective- 
ness thereof in the detail of what would be done" (R. 10,117). 

The reason for refusing to consider Mr. Purcell's option which the 
Commission gave in its decision was that: 


"[I]nterests other than present stock or option interests 
developed on the record may not be weighed. We find 
no evidence that this option has in fact been accepted by 
Mr. Purcell." (R. 10,117) ” 


If this means |(as literally it seems to) that there was no showing that 
Mr. Purcell formally accepted the option itself, as distinguished from 
actually committing himself to buy the stock, it is in error, for the record 
shows that 


"Mr. Purcell in addition to the 0.02% of voting stock 

will receive an additional 299 shares (4.98%) of voting 

stock in MBT under the company's employee stock op- 

tion plan when and if the station commences operation. 

This stock option exists pursuant to an agreement be- 

tween the corporation and Mr. Purcell dated February 
’ ° R. emphasis supplied) * 


And the record is explicit as to the "details and contingencies" of the 

option agreement. MBT did establish on the record (1) that the option is for 
300 shares (R. 688), (2) that the option price is $50 per share (R. 688) - 
the same price that its original subscribers paid (R. 687) - and (3) that the 
only contingency to which its exercise was subject was that MBT be granted 
the construction permit for Channel 5 (R. 693, 695, 696). 

If, on the other hand, the Commission meant by the above-quoted 
language that an option, as such, "may not be weighed" (R. 10,117), be- 
cause hypothetically it might never be exercised, its ruling is in disregard 
of the settled decisions of this Court. In The Enterprise Company v. 
F.C.C., 97 U.S. App. D.C. 374, 231 F 2d 708, cert. denied, 351 U.S. 
920, this Court held that an option interest whereby a person had a right to 
become, but like Mr. Purcell has not committed himself to become, an 


owner, not only might, but in fact had to be weighed as an ownership in- 


terest. See also Columbia Empire Telecasters, Inc. v. F.C.C., 97 U.S. 


FFE a pf RE AIR LY TERT 
The option, signed “I agree to the foregoing” by Purcell, is set out at R. 


HO—EELS. 
USET-2CE 


15 


App. D.C. 112, 228 F. 2d 459; Mid-Contenent Television, Inc. , 9 RR 1271, 
1317 (Concl. 6 and 7) (experience credit given for experience of stock 
optionees). 

The efforts of the Commission in its brief to give meaning to the 
remark in its decision concerning "the detail of what would be done" by 
WHDH's two integrated stockholders is equally frivolous. In its brief the 
Commission (ignoring MBT's non-officer directors entirely) argues that 
the 1.525% stockholding of WHDH's officers outweighs the 35.85% interest 
of MBT's officers (R. 696) because WHDH's interest is "coupled with a 
very outstanding civic record and exceptional broadcast and managerial ex- 
perience" (Comm. Br. p. 27); that the interest of Mr. Purcell, MBT's 
general manager cannot be given full weight because he does not live in 
Boston (Comm. Br. p. 28); and, finally, that there was no evidence as to 
what duties Mr. Steinert, MBT's president would perform (Comm. Br. p. 
27-28). None of these belated inventions withstands scrutiny. 

First, the plain fact is that WHDH's less than two percent total in- 
tegration is not coupled with a better "civic record" than is MBT's thirty- 
five percent officer integration. Indeed, the Commission itself concluded 
(R. 10,112) that the civic record of MBT's principals was better than that 
of WHDH (R. 10,112). It could hardly have done otherwise, The record 
shows that of WHDH's two integrated officers, Mr. Choate|(1.5%), its 
President, was found to have an "outstanding" civic record (R. 10,111) - 
the same, not a better, record than that which Mr. Steinert (18.95%), 
MBT's President, was found to have (R. 10,112). But Mr.) Wood (.025%), 
clerk and director of WHDH, and its only other integrated officer, although 
residing in Boston for 29 years (R. 10,018) was specifically found to have 
"no civic record" (R. 10,112). By contrast, MBT's many other integrated 
officers were found to have "active civic records", (R. 10,112), and ac- 
tually - as an examination of the basic findings will show (R. 10,037 - 
10,044) - most of them have records at least as impressive as that of Mr. 
Choate whose civic activities were largely vocational (R. 10,015-10,016). 

Similarly, the "managerial experience" of all of MBT's many in- 
tegrated officers (R. 10,037-10,043) is fully as good, if not better than 
those of WHDH's two integrated officers (R. 10,015-10,021). The contrary 
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was never suggested by anyone until counsel for the Commission set about 
to prepare its brief. 

So, too, in so far as specific "broadcast experience" is concerned, 
Mr. Purcell, MBT's integrated general manager, has an unusually impres- 
sive background, including management of a major market television station 
(R. 10,038-10,039),whereas Mr. Choate and Mr. Wood, WHDH's only two 
integrated officers, have no television experience whatsoever (R. 10,015- 
10,016, 10,018). 

Second, the desperate contention that MBT's 35.83% officer integra- 
tion can rationally be pared down to the size of WHDH's 1.525% integration 
simply because Mr. Purcell - one of MBT's many integrated officers - does 
not live in Boston, ‘simply exemplifies the arbitrary character of so many 
of the ultimate findings and conclusions in the Commission's decision. If 
Mr. Purcell were completely ignored in considering integration, MBT 
would still show an active, policy-making officer integration bringing into 
play a great many stockholders, including its largest stockholder, all long- 


standing Boston residents, owning over 30% of its stock. WHDH, on the 
other hand, would still have an integration featuring two officers, both of 
whom are minor stockholders, aggregating less than 2%. 

Third, the contention that the details of Mr. Steinert's duties were 
not shown is in the teeth of undisputed evidence on the record. The record 
shows that: 


"As President of Massachusetts Bay Telecasters, Inc. , 
Mr. Steinert has since December 1953 devoted his time 
to the organization of the company. He has presided at 
all Directors' and Stockholders' meetings. He has super- 
vised the establishment of Stockholders' committees and 
the selection of committee members. He has conducted 
the operation of the corporation with regard to policy and 
procedure. S Supervised an cipated in the 

selection of ceesoate el and talent for the proposed station, 
the selection of equipment, the planning and locating of 
the studio and engineering facilities, and the devising of 
broadcast schedules and programs. He has worked with 
eac olders' Committee in policy form ee ani 

8 coor om: ee activities. He 
“been responsible for the tee of the pplication. uy 
.- emphasis * Sup: 
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and that if MBT is successful he will 


"resign his position as President of Eastern Company 
and will devote his full time to the management and 
operation of the television station." (R. 714) | 


and that 


"Mr. Steinert will be the chief executive officer of the 
organization. His office will be situated at the station, 
and he will give full time and attention to the problems 
and management of MBT. He will report to the Board 
of Directors and to the stockholders and will assume 
overall responsibility for the formulation and carrying 
out of all station policies. He will preside at meetings 
of the Directors and the stockholders and will |other- 
wise carry out the duties normally associated |with the 
office of President." (R. 1,093) 


Moreover, the basic findings respecting Mr. Steinert's duties (R. 10,037) 
are fully as definitive as those respecting what Mr. Choate; WHDH's Pres- 
ident, will do (R. 10,015-10,016). Indeed, in terms of the detail of what 
will be done, it is clear that Mr. Steinert will be the full time operating 
chief executive (R. 714) whereas Mr. Choate will be only a [part-time sup- 


ervisor (R. 10,114-10,116). * 
In sum, the Commission's treatment of the integration criterion in 
its decision and its abortive defense of that treatment in its|brief » present 
a microcosmic picture of this proceeding. In finding an integration of less 
than 2% to be equal to an integration of more than 43%, if all directors are 
considered, and more than 35% even if only the officers are| considered, 
the Commission has been arbitrary - blatantly and undisguisedly so. No 


amount of inventive argument can obscure this fact. 
F. Civic Participation of Principals 
MBT showed in its brief that the Commission's ultimate findings re- 
garding civic participation were arbitrary in that they do not follow ration- 
ally from its basic findings. The Commission's reply seems to be that, 
although MBT might regard its showing of the Commission's error with 
respect to this criterion as convincing, the Commission itself regards 
MBT's showing of Commission error with respect to other criteria as even 
more convincing (Comm. Br. p. 20). 
“Mr, Choate openly admitted that he participatesin managing the WHDH radio station only to the 


extent of speaking on the telephone with the station's non-integrated general manager|and making 
occassional calls at the studio €Tr. 560-561). 
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MBT is content to have the Court determine for itself which of the 
Commission's errors was the most gross. Here, it need only be emphasized 
that a contrast of the basic findings (R. 10,015-10,021; 10,037-10,043) and 
the ultimate findings (R. 10,111-10,112) will sufficiently disclose the sound 
basis for what the Commission in its brief labels MBT's "outrage" (Comm. 
Br. p. 21) and that a review of the pertinent evidence (R. 1070-1091) will 
show, further, that) MBT's objection was not to the Commission's failure to 
evaluate the civic participation factor on the basis of "pure numbers of ac- 
tivities" (Comm. Br. p. 21) but rather to the Commission's capricious re- 
fusal to credit the fact that all of MBT's officers and directors* - and, in- 
deed, almost all of \its other stockholders as well (R. 10,044) - are respon- 
sible civic leaders who have been engaged over the years in continuing civic 
activities involving broad-guaged responsibilities, whereas WHDH made a 
significant showing with respect to only one individual out of all of the policy- 
making officers and directors in its organization (R. 10,015-10,021). 
Treating unequals as if they were equal is arbitrary and therefore error. 

G. Past Broadcast Record 

If an evaluation of an applicant's past broadcast record is to have 
meaning in determining whether its operation of an additional facility is 
likely to be more in the public interest than would operation by another ap- 
plicant, the Commission must weigh all relevant aspects of that record - 
the negative features as well as the positive ones. But in evaluating the 
record of WHDH, and according it the "substantial preference" (R. 10,120) 
(which, with a related "significant" experience preference (R. 10,116), be- 
came controlling in its favor) the Commission erred in that it capriciously 
evaluated only the positive features and ignored the negative, as is herein- 
after shown. 

The essence) of the Commission's basic findings which are favorable 
to WHDH (R. 10,023-10,026) is that WHDH has used with great commercial 
success the discjockey - five-minute news spot - sports formula adopted 
in recent years by many independent radio stations. Thus, it has, as the 
®“Officer-Directors: Steinert: R. 714-719; Hunter: R. 723-726; Clark: R.727-731; Foley: R. 732-736; 
Johnson: R. 737-739; Purcell: R. 720-7224 Directors: Fitzgeral: R. 745-747; Hart: R. 748-750; Laughlin: 


- R, 751-754; McDonald: R. 755-757; Miles: R, 758-759; Preston: R. 760-765; Rowland: R. 766-770. 
Officers: Hoag: R. 740-744, 
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Commission emphasizes, expanded play-by-play sports programs and 
greatly expanded the size of the record collection used by its discjockeys 
(Comm. Br. p. 32). This is the positive side of the picture - an operation 
in which over 70% of total time on the air is devoted to recordings (R. 
10,024) - which the Commission in its ultimate findings characterized as 
a "superior operation" (R. 10,119) and which it refers to in its brief as 
"truly an outstanding record" (Comm. Br. p. 31). 
But the Commission in making its ultimate finding totally ignored its 


basic findings and the abundant evidence as to the significant negative aspects 
of WHDH's record. 
First, as the Commission now concedes (Comm. Br. p. 33-34), it 
(1) ignored the glaringly relevant open admission by WHDH's president 
that the station is frankly operated, to advance the interests of the Herald- 


Traveler newspapers which he publishes, presumably on the theory that 
what's good for the Herald-Traveler papers is good for the Boston public - 
indeed, that the station is just an "adjunct" of its newspaper business 
(Tr. 555-557; 659; 552; 553-554; 588-589; 601-602; 676; 693-694) (and that 
the television station will be used the same way (Tr. 672, R. 10,022)), and 
(2) ignored the overwhelming evidence that this use involved systematic 
utilization of the radio station for free advertising of the newspapers (Tr. 
554-555, 588-589 , 601-602) as well as systematic use on one program, and 
other instances, of joint advertising at rates lower than the|total rate for 
each facility alone (R. 10,022-10,023). 
The Commission would excuse its failure to consider these factors 
on the grounds that it considered (R. 10,022) (but minimized (R. 10,129)) 
them in evaluating WHDH's over-concentrated control of media of mass 
communication (Comm. Br. p. 33-34) and that they have no relevancy to 
broadcast record. But certainly the practices of the station with respect 
to commercial advertising over the airwaves is as much a part of its 
broadcast record, and just as important in the public interest as is any 
other part of its broadcast record. e Certainly the mere fact that the 
* Significantly, the Commission specifically found that Mr, Choate, WHDH's president, conceeded 


that he intended to adopt the “pmgzzmming” of the TV station to promoting the newspapers (R. 10,022). 
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Commission considered these facts with respect to the diversification cri- 
terion doesn't excuse the Commission's failure to consider them here. If 
a fact is relevant with respect to two issues, it must be considered with re- 
spect to both of them. 

Second, as MBT has shown, the Commission arbitrarily ignored the 
equally relevant fact that WHDH has consistently failed to keep faith with 
its representations to the Commission as to the frequency of commercial 
spot announcements (MBT Br. p. 24-25). 

Unable to establish the contrary, the Commission in its brief seeks 
to shift the emphasis of MBT's argument and asserts, inaccurately, that 
MBT is charging that WHDH should have been penalized for over-com- 
mercialism (Comm. Br. p. 34). Over-commercialism there may have 
been, but the Commission did consider this question and reached a negative 
conclusion, which MBT does not now attack. What the Commission cap- 
priciously failed to|\consider and determine, although there was substantial 
evidence on the point, was whether or not WHDH (1) assured the Commission 
in each of its renewal applications that it would conform to the NARTB 
standard and not offer more imee three one-minute spot commercials per 
quarter hour segment (Tr. 48-1240) and then (2) in default of those rep- 
resentations to the Commission consistently did offer more than three such 
commercials per quarter hour segment in violation of the NARTB standard 
(R. 10,026; 1892-1893; 2096-2103). 

The Commission's only excuse is the contention that there is "no 
evidence" that when WHDH did exceed the limit of three spot announce- 
ments per segment, the aggregate time exceeded three minutes (Comm. 
Br. p. 35). The short answer is that the record is plainly to the contrary 
(R. 1892-1893). But even if it were true, this would be not a defense, 
but an evasion. 

As the Commission concedes, the NARTB standard to which WHDH 
represented it would conform - in the interest of avoiding lengthy or re- 
peated breaks in the continuity of programs - called for "a maximum of 


three one-minute commercial spot announcements per quarter hour exclud- 
ing station breaks" (Comm. Br. p. 35). It did not merely limit commer- 
cials to a total of three minutes per segment. The manifest import 
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is that no subscribing station shall offer more than three spot announce- 
ments during any fifteen minute segment and that no single spot announce- 
ment of the three shall exceed one minute. WHDH in its renewals said it 
"normally limits such quarter hours to two 1-minute spot announcements, 
and in some periods the standard of practice maximum of three is allowed" 
(Tr. 1240). Thus, WHDH itself interpreted the NARTB standard as allow- 
ing no more than a total of three announcements, and, furthermore, rep- 
resented that it would utilize only two and sometimes three: Thus the 
evidence showing it frequently utilized more than three shows a clear vio- 
lation of its representation. 
But the most pertinent point here is not how the Commission in its 
brief, or even how the Court, construes WHDH's representation. Admit- 
ting, arguendo, that the Commission might, if it had considered the evi- 
dence, have decided both that the NARTB standard permitted more than 
three announcements per segment so long as total time did not exceed three 
minutes, and that WHDH, though regularly engaging in more than three 
announcements, never exceeded the three-minute total limit (and, hence, 
that WHDH's representations to the Commission were adhered to), the 
Commission cannot assert this position here, for, in fact, it did not make 
such findings: while stating that broadcast record is important - is the 
very best evidence - in determining whether an applicant is}one which does 
in fact the things it represents to the Commission it will do|(R. 10,118), 
it did not even consider this question, or the evidence bearing upon it, at 
all, and does not in its brief even pretend that it did (Comm. Br. p. 35). 
Compare S.E.C, v. Chenery Corp. , supra. 
H. Broadcast Experience 
The second of the only two preferences WHDH received over MBT 
- and which MBT has in its brief shown to have been arbitrary - was in 
the area of experience (R. 10,116). The Commission asserts in its brief 
that what it did was reasonable (Comm. Br. p. 24-25). But the invalidat- 
ing defect in the Commission's argument to this Court is that it does not 
even attempt to explain or justify the invalidating defects injits decision 
below: 


First: In evaluating MBT's experience, the Commission in its 
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decision completely failed to weigh the value which the experience of Mr. 
Townsend, an experienced Chief Engineer of a television station, would 
have to MBT as its principal technical executive, its Chief Engineer (R. 
10,115). This failure, contrary to the implication of the Commission's 
brief, was not predicated by the Commission in its decision on the specious 
ground that experience credit can be given only for directors. And, asa 
matter of logic, and in accordance with the Commission's consistent pre- 
vious practice, the experience of operating executives who are not direc- 
tors is also of great value to an applicant, and must be taken into account. 
See, e.g. McClatchy Broadcasting Co., 9 RR 1190, 1220 (Concl. 8); Mid- 
Conti nent Television Inc. , 9 RR 1271, 1317 (Concl. 6 and 7); WMBD, Inc. , 
11 RR 533, 607 (Concl. 25). In this case, although the Commission's basic 
findings specifically show that Townsend (who is not a stockholder) would be 
MBT's Chief Engineer (R. 10,079), the Commission simply forgot this fact 
when it came to make its ultimate findings and thus denied experience credit 
for his background.' It erroneously classified him as having a "1% stock 
interest" rather than as being an executive employee, and thus erroneously 
concluded that he would have only a "limited experience participation [in 
MBT] as [a] small'stockholder . . ." (R. 10,115), whereas he will ac- 
tually have a significant experience participation as a fulltime executive 

in charge of all technical aspects of the operation of the station. 

Second, in evaluating MBT's experience, the Commission similarly 
ignored the fact that Richard P. Doherty (who is not a stockholder) would 
serve as MBT's management consultant (R. 1380-1384; 10,079), and 
treated his experience as unhelpful on the erroneous assumption that he 
would participate as a small stockholder rather than as a valuable con- 
sultant (R. 10,115). 

Third, in contrasting the experience of MBT's Mr. Purcell with that 
of WHDH's Mr. McGrath, although the basic findings show (1) that the 
length of time and level of executive responsibility of the experience of 
each are equivalent, Purcell having managed a major market television 


¥ At page 25 of its brief, foomote 12, the Commission points out that Towsend was not a member of 
the MBT Stockholder committee which delt with engineering. Not being a stockholder, he could not be 
a member, but the record shows that he participated as the principal advisor to the committee throughout 

all its deliberations. (R. 1375-1377) 
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station while McGrath managed WHDH's radio station, and (2) that Mr. 
Purcell's experience was concentrated in television while Mr. McGrath's 
was almost entirely radio (R. 10,038-10,039; 10,016, 10,018), the Com- 
mission nevertheless arbitrarily labeled McGrath's experience "more im- 
pressive" (R. 10,116). And in its brief, characteristically, in seeking to 
defend the Commission's arbitrary action, counsel for the Commission 
virtually ignors Purcell, implying that MBT must look to people without 
broadcast experience to make policy (Comm. Br. p. 24). But Purcell, 
with far more valuable experience than any of WHDH's officers or direc- 
tors, will be an MBT director and its executive vice-president (R. 10,036) 


and general manager (R. 10,039). 
Finally, and most significantly of all, in contrasting WHDH's ex- 

perience (which had been inflated) with that of MBT (which had been de- 

preciated), the Commission meticulously refrained from applying the acid 


test: it refused entirely to consider and, hence, never once adverted to, 
the fruits which the experience of the two applicants had produced in the 
way of technical, policy and program proposals. Even on the basis of its 
own ultimate findings (which as shown above arbitrarily denied MBT the 
substantial preferences to which it was entitled) the actual performance of 
WHDH in preparing technical proposals for studio and equipment, in de- 
veloping a program policy, and in preparing program proposals, was 
found to be not one whit better than the performance of MBT| 
Thus, while asserting in its brief that WHDH's experience is a 
demonstration of its "competency" and "efficiency" (Comm. Br. p. 23) 
and that it places WHDH in "a good position to tell the real from the ideal" 
(Comm. Br. p. 24), the Commission erred in that in its ultimate findings 
it capriciously (1) paid no heed to its own basic findings andjto the evidence 
showing that, while MBT's experience produced studio proposals "which 
will serve advanced television techniques in engineering, production and 
administration" (R. 10,066), WHDH's experience gave issue to a proposal 
for a studio lacking essential office facilities (Tr. 1161) and with "en- 
trances not large enough to permit the entry of large equipment and 
props" (R. 10,063-10,064); (2) refused to evaluate the evidence showing 
that WHDH's experience produced color equipment which was defective 
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(R. 10,064), while MBT's experience generated equipment proposals which 
were not even criticized by any party; openly refused to evaluate (3) the 
evidence as to the particulars of program proposals, which would disclose 
that MBT's experience gave rise to proposals which were far more respon- 
sive to the public interest than were the proposals which WHDH's experience 
generated and (4) ignored the evidence that MBT's staffing proposals fully 
met industry standards for major market television station operation where- 
as WHDH's proposals did not (R. 10,123, 10,124). 

I. Concentration of Control of Media of Mass Communication 


1. To grant an award to an applicant solely on the 
basis of its broadcast record and experience, in 
the face of a strong preference for another appli- 
cant because of the concentrated control of other 
media from which the experience arose, and in the 
face of equality or preferences for the other ap- 
plicant as to all other criteria is arbitrary and, 
hence, unlawful. 


The crowning caprice in the Commission's decision was its ulti- 
mate conclusion: though MBT is as good as, or better than, WHDH in 
every other category mR though WHDH is part of an entrenched combine 
which has utilized joint radio-newspaper advertising and free radio ad- 
vertising of its newspapers (R. 10,022-10,023, 10,130; 10,128-10,139), 
and hence has used a facility granted to it for use in the public interest 
for the purpose of dampening competition, WHDH is nevertheless to have 
the award because {in admittedly operating its radio stations as "adjuncts" 
of its newspapers (@. 659)), it has gleaned "experience" (R. 10,116) (which 
doubltess will enable it to carry out its promise to use its television 
station in the same way e 672)) and has established a "record" which 
MBT, having none, cannot match (R. 10,120). 

The Commission apparently concedes that it can not lawfully 
scuttle the concentration of control criterion, which derives from Sections 
303(g), 308(a), 309(a) and 313 of the Act, for in its brief it does not argue 
that it can (Comm. Br. p. 52-65). It argues rather that the concentra- 


tion criterion still has significance, in spite of the determinative prefer- 


SN IEE a ee Ee 
See the Chart of Preferences at p. 4 of the Commission's brief, and the supporting citations to the 


record. 
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ence for experience given in this case, for the reason principally that MBT 
might still have won the award had WHDH's broadcast record] been such as 
to warrant a demerit rather than a preference (Comm. Br. p./63). The 
short answer to this contention is that it hardly avails in this case in which 


the Commission appraised WHDH's broadcast record without consideration 


of its negative aspects. In evaluating the broadcast record it deliberately 
failed to consider WHDH's history of attempts to stifle competition and it 
failed to consider WHDH's past failure to keep faith with its promises to 
the Commission, without any excuse whatsoever. 
In any event the Commission argument, taken on its own terms, is 
fatally defective. If tainted broadcast experience, which is derived solely 
from the over-concentrated control of mass media of communication, may 
be held in and of itself to over-balance not only the negative weight of the 
concentration, but all other preferences for an independent newcomer as 
well, then the over-concentrated control of mass media, of which the ex- 
perience is but a component, becomes not a negative factor, but the basis 
for a controlling preference. The newcomer, as the Commission asserts, 
might still win in this situation, but never because of the concentration of 
control of mass media in the entrenched group - for this, on the Commis- 
sion's theory, is outweighed by the experience derived from such concen- 
tration. If the newcomer is to win, it can only be because of some default 
in the broadcast record of the entrenched group wholly unrelated to con- 
centration. 
The Commission also argues that MBT might have won if WHDH's 
concentration were more intense, or if it had been guilty of even more 
flagrant anti-competitive conduct than that which was proved.* This is also 


* ~The Commission's brief, (Comm, Br, p. 9) implies that there was no showing that WHDH's practices ac- 
tually injured competitors, The testimony, however, shows that the Boston Post and WCOP were forced into 
joint radio-newspaper advertising to meet Herald-Traveler-WHDH competition (Tr. 2541, 2546-2548, 2552- 
2553). The evidence moreover shows that the He:ald-Traveler, in a box called “Radio Headliners”, in which 
the papers each day made editorial recommendations respecting the days outstanding radio programs, consist- 
ently favored run of the mine WHDH programs by extremely wide and increasing margins pver programs on 
other stations (R, 1792-1795), and, further, that these listings were used as an inducement when radio ad- 
vertising was sold (R. 1890}. 
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obviously 2 hypothetical invention and not a reflection of the viewpoint which 
actually formed the Commission's decision, for when MBT sought an op- 
portunity to introduce newly discovered evidence - including evidence that 
WHDH's President, the publisher of its newspapers, openly threatened to 
use its television station to drive newspaper competitors out of business - 
the Commission ruled that this evidence would have no significance (R. 
10, 009). Indeed, in its brief, the Commission says that this new evidence 
was such that "the Commission could properly find that, even if [the alle- 
gations] were to be shown to be factual in a hearing, they could not have any 
serious effect on the decision or show that the Herald-Traveler was in fact 
attempting. . .to utilize its combined newspaper and broadcasting facilities 
for any evil purpose'{( Comm.Br. p. 79-80). 

This, then, is the startling and capricious attitude which really shaped 
the unreasoned ultimate conclusion: even an open threat to use a station 
award to drive a competitor out of business does not, in' the Commission's 
view, show an "evil purpose" and would not overcome the value of the ex- 
perience derived from overly concentrated control of numerous mass media 
in a single applicant. * 

Even on the basis of the preferences actually found by the Commission, 
it is submitted that the Act required, as between WHDH and MBT, an award 
to MBT. For the policy in favor of diversification of ownership of the media 
of mass communication where diversification is possible has its foundations 
in the statute as well jas in national policies which underlie the statute. As 
already shown, that policy is defeated if the experience of an entrenched 
newspaper-radio combination outweighs the independence of an applicant 
without newspaper-radio connections, and where all other factors are equal 
or else in favor of the independent! 


- The Commission, at page 56, footnote 30, of its brief dismisses the relationship between WHDH and the 
United Shoe Machinery Corp. - recently found guilty of anti-trust violations - describing the relationship as 
“indirect”. The record shows that United Shoe was founded by Sidney Winslow's father (R. 640), that Winslow 
- who dominates Herald-Traveler and votes all WHDH stock (R. 10,015, 10,019, 10,020) - has been a direc- 
tor of United Shoe since 1914 or 1915, and President or Chairman of the Board of United Shoe since 1927 

(R. 639). See United States v. United Shoe Machinery Corp., 110 F. Sup. 295(D. Mass, 1953), affirmed, 
347 U.S. 521 (1954) . 


27 
Had the Commission given MBT all the preferences to which the evi- 
dence entitled it, instead of repeatedly finding unequals to be |equal, the 
conclusion that the statute required an award to MBT rather than to WHDH 
would have been transcendently clear. This, at least, is true if the diversi- 
fication policy is more than a hollow shel! and has the force and vitality 
which we submit it has. 


2. The Commission plainly erred, and violated the 
explicit ruling of this Court in comparatively 
evaluating the experience and the concentration 
factors without even giving consideration to'the 
fact that WHDH's experience derived entirely 


from its concentrated control of other media. 
As established above, in the circumstances of this case, where the 


only preferences for the entrenched applicant derive from its over-concen- 
trated control - itself a strong negative factor - the Commission cannot 
rationally conclude that the experience component of the concentration out- 
weighs the concentration itself and other preferences for the newcomer as 
well. But even if the conclusion itself were not, in the circumstances of 
this case, logically impossible, the failure of the Commission even to 
consider the relationship between WHDH's experience and its over- 
concentration was clearly arbitrary, and directly contrary to the most 
recent pertinent ruling of this Court. 
In Sunbeam Television Corp. v. F.C.C., U.S. App./ D.C. 
243 F.2d 26, this Court, in reversing the Commission on another ground, 
plainly informed the Commission of its obligation, in evaluating the rela- 
tive weight of the diversification criterion and the experience ¢riterion, to 


’ 


give consideration to, and evaluate, the implications of any evidence that 
an applicant's experience derives from its over-concentrated control of 


other media.* The fact situation in that case, of course, differed materially 
* See also Report of the F.C.C. 's Network Study Staff, October 3, 1957, Section II, Subsection E, “Policies 
Relating To Anti-Competitive Practices.” In that report, the Commission's Study staff, (Known as the Barrow 
Committee) which has spent approximately two years in a review of Commission policy, states: 
“In comparative hearings the factor of ‘greater broadcasting experience’ has occasionally counter- 
balanced or outweighed the interest in promoting diversification . This judgment|would appear to 
encourage increased concentration of control over broadcast facilities since it is cay through the 
previous Operation of such facilities that experience is gained, Closely related to the ‘experience’ 
factor is the preference frequently granted for ‘past good program performance. ' | Again, it is only 
through the prior ownership and operation of a broadcast facility that program practices can be eval- 
uated, and, consequently, this is a preference which always operates in favor of the owner of other 
broadcast facilities and against new entry which would provide greater diversification, at least in 
the over-all broadcasting structure," (Sec, III - p. 108-110). (Continued on San page) 
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from this one, in that the applicant which had been successful before the 
Commission had been preferred with respect to a total of three criteria, 
not as here Solely on the basis of the two experiences components of its 
concentrated control. But even in that less drastic fact situation, the 
Court clearly articulated the principle which the Commission violated here: 
The Commission must consider and evaluate the inter-relationship between 
experience and concentration and cannot arbitrarily insulate these criteria 
one from the other. And the excuse which the Commission offers for 


utterly ignoring the governing principle, and refusing even to consider the 


relationship between WHDH's experience and its over-concentrated control 
of other media, is that it believes, "with all due deference to the dictum of 
this Court in the Sunbeam case, supra", that the rule of law enunciated by 
this Court in that case is "unsound" (Comm. Br. p. 64). 


3. The Commission erred in ruling that it had no power 
to draw an adverse inference under the diversification 
criterion from WHDH's ownership of numerous com- 
peting media, and that it could only draw adverse in- 
ferences in so far as WHDH was guilty of anti- 
competitive conduct. 


As MBT has pointed out (MBT Br. p. 29-30), the Commission ruled 
(R. 10,128) that, in view of the fact that there are competing media in the 
Boston area, it lacked power to accord any preference to MBT on the basis 
of WHDH’s ownership of other media, except to the extent that WHDH has 
been shown to have exercised its ownership power in an anti-competitive 
manner (R. 10,128). 

This ruling |by the Commission was a clear-cut ruling of law, was 


ze (Continued from preceding page) 


“The seemingly vigorous support given the diversification policy by the Commission in many 
of its official statements has been seriously eroded by a long series of quali ying decisions.” 


(Sec. II - p. 114). 


and 
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plainly erroneous, and resulted in the Commission's unlawfully extracting 
from the case some of the most significant evidence respecting the crucial 
diversification of control criterion. 

The Commission's own decisions, as well as_ those of this Court,* 
hold that ownership of other media, even though not involving monopoly , 
and wholly aside from abusive practices, may be the basis|for a determin- 
ation that an award to the applicant would not be in the public interest. And 
since ownership of other media may alone be the basis for an adverse in- 
ference, ownership of other media is a factor which, in and of itself, 
must be considered in determining the extent of and the negative implica- 
tions of over-concentration. See Sunbeam Television Corp. v. F.C.C., 
supra. The function of the Commission in evaluating the significance of 
concentration of control of mass media by an applicant is not simply to see 
whether it has violated the anti-trust laws, or engaged in economic abuse, 
as WHDH undoubtedly has done.** The Commission must also determine 
the extent to which the fact that one applicant already controls other mass 
media, - in contrast to the applicant which would represent a new voice in 
the community, - militates toward an award to the independent applicant 
in the interest of assuring to the public as many different qualified sources 
of opinion as is possible. This indeed is the very heart of the diversifica- 
tion criterion. Here the Commission was satisfied when it found (although 
erroneously) that there was no serious economic abuse in joint newspaper, 
radio promotion. It then dropped the entire matter, as though economic 
abuses were the only factor involved in the diversification criterion. But 
in making its determination with respect to the diversification criterion 
the prime consideration of the Commission should be to assure the public, 
in these critical times, the opportunity to hear through mass media a 
multiplicity of qualified voices - not just a few. 


* ‘the cases are collected at page 30 of MBT's principal brief. See particularly McClatchy Broadcasting 
Co, v. F.C.C., 99 U.S. App. D.C, 195, 289 F 2d 15, cert, denied, 77S. Cr. 662. 


* Ne MBT's brief also points out (MBT Br, p. 32-33), the Commission also was arbitrary in making excuses 
for the flagrant anti-competitive activities, including free advertising of the newspapers on the radio, forced 
joint newspaper-radio advertising, and forced joint newspaper advertising (Tr. 553-554; 588-589; 596-597; 
601-602; 676; 693-694). It was practices of precisely this kind which were recently enjoined by the Anti- 
Trust Consent Final Judgment entered against Kansas City Star Co., by the United States District Court, 

W. Dist. of Mo. See Boston Evening Globe, p. 1, November 15, 1957, 
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Il. THE COMMISSION IN ITS BRIEF OFFERS NO VALID 
JUSTIFICATION FOR EXCLUDING REBUTTAL EVIDENCE 
RESPECTING WHDH'S STUDIO AND EQUIPMENT DEFECTS, 
BUT, RATHER, MAKES CONCESSIONS FROM WHICH IT 
FOLLOWS THAT ITS EXCLUSION WAS IN ERROR. 


The Commission's own brief, far from supporting the validity of its 
exclusions under its new procedure of rebuttal evidence, fully establishes 
that these exclusions were error. 

First, the Commission does not take issue with the governing legal 
proposition established in MBT's brief (MBT Br. p. 35-41) - that all com- 
petent, material, non-cumulative rebuttal evidence must be admitted 
(Comm. Br. p. 66-70). 

Second, the Commission concedes that the evidence excluded consisted, 
in summary, of: 


"Testimony by experts and accompanying exhibits (a) showing 
what industry standards for studio, equipment and staffing a 
station of the size of that proposed by WHDH were, (b) what 
the technical capacities respecting equipment proposed by 
WHDH were, (c) evaluating WHDH's studio, equipment and 
staffing proposals in the light of these standards, (d) showing 
that it would be impossible, in the light of its studio, equip- 
ment, and staffing proposals for WHDH to carry out its pro- 
gram proposals, and (e) showing that WHDH's proposals con- 
formed to standards and practices governing radio broadcasting 
but are inadequate, because of technical distinctions, for tele- 
vision broadcasting. (R. 2023-2035; 2042-2046; 2050-2052; 
2053-2060; 3584-3587.) (Comm. Br. p. 71). 


Third, the Commission concedes that this evidence 


“went to the general efficiency of WHDH's showing in these 
areas”, 


not just to counteract any preference which might be given to WHDH for the 
scope of its color proposal (Comm.Br. p. 70). * 


Fourth, the Commission concedes that upon rejection of the written 
testimony and exhibits, oral testimony was proffered and rejected covering 


the same subjects (Comm. Br. p. 72). 


¥ th this connection it should be noted that the statement in the Commission's brief that MBT “did not propose 
to install special color equipment” is flatly erroneous. WHDH proposed a color operation except for remotes, 
news programs and films with - as MBT was frustrated from proving - grossly defective color equipment. MBT 
on the other hand proposed equipment for both black and white and color telecasting. Thus, MBT proposed, 

for initial operation in addition to its black and white equipment, all the equipment needed for live, film and 
network color programs, including two color film chains of the three vidicon type, for color films, ad two 

color cameras of the three image orthicon type for live color casting, as well as color test and monitoring equip- 
ment (R. 1250). The adequacy of MBT’s color equipment, like that of its black and white equipment, was 
never questioned. 
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Despite these concessions, the Commission in its brief seeks to de- 

fend the exclusions here on patently unsubstantial grounds. 
It is asserted, first, that some (but not all) of the material in the 

proffered written testimony was argumentative, not factual * (Comm. Br. 


p. 72). Plainly the evidence summarized above, showing industry standards, 


was factual; so also was that respecting technical capacity; so was that show- 
ing that it would be impossible, in the light of its studio, equipment and staff- 
ing proposals, for WHDH to carry out its program proposals; so too was 
that showing that WHDH's proposals conformed to technical standards govern- 
ing radio which are inadequate for television. ** 
The only thing left which could conceivably be termed "argumentative" 
is the expert opinion rendered on the basis of these facts. But an expert 
opinion is itself a relevant fact to be evaluated. (See the cases collected at 
page 39 of MBT's principal brief). *** 
Furthermore, even if it could be concluded that the opinion of the ex- 
pert was argumentative, rather than factual, it cannot be questioned that the 
great bulk of the material covered is both factual and tremendously impor- 
tant. The Commission should therefore have accepted MBT's repeated offers 
to have the witnesses testify orally, in which case questions calling for ar- 
gumentative answers could, if objected to, have been excluded. This is 
precisely what the Commission's own rule of practice requires to be done 
in such a Situation (Rule 1.841(b)(2), 47C.F.R. 1.841(b)(2)). 
It is asserted, secondly, that the Commission, as an expert body, 
didn't need the evidence (Comm. Br. p.72). Is the Court to be persuaded that 
the Commission has infallible knowledge about all pertinent industry technical 
standards, and also about the particular capacities of the particular items of 


There are also implications in the Commission's brief, though not an opena: imext, that the evidence is 
cumulative (Comm, Br. p. 72). A mere reading of the summary, quoted above, which the Commission con- 
cedes "fairly summarizes” (Comm. Br. p. 71) the evidence, shows that none is cumulative. The Commission 
is unable to cite a single place in the record where other evidence covering even a single one of the listed 
categories was admitted. 


All of this evidence, it should be noted, was relevant to the value of WHDH's radio experience, as well as 
to the adequacy of its studio and equipment proposals. 


*** Tr is significant that nowhere in its brief does the Commission cite a single authority ip support of the 
position it argues, that expert evaluation of technical data is “argumentative”. area was more imagina- 
tive. Lacking judicial or administrative authority, intervenor cites and relies on the unsound argument made 
by counsel for Greater Boston, one of the parties opposed to MBT, at the hearing before the Examiner 
(WHDH Br. p. 17-18). 
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equipment one of the parties intended to use? Indeed, if the Commission did 
possess and was acting upon official notice of non-record information, there 
was even greater reason for MBT to be permitted to show that the Commis- 
sion's information - never put to the test of the hearing process - was wrong. 
This is the specific requirement of Section 7(d) of the Administrative Pro- 
cedure Act. Where the agency relies on its own information, not of record, 
the parties must be given an opportunity to "show the contrary". 

Moreover, as pointed out previously , the Commission never did utilize 
its own information or expert knowledge. After refusing evidence, saying it 
could evaluate the issues without it, it never did evaluate them. It arbitrarily 
ignored them. 

It is asserted, in the third place, that the evidence is immaterial since 
it deals with color equipment (Comm.Br. p. 72). But this is just repetition of 
the same discredited argument which the Commission used to justify its re- 
fusal to make findings about color equipment defects even on the basis of the 
evidence it did have before it (R. 10,125). Defects in color equipment are 
not immaterial, first, and most obviously, because inadequate color opera- 
tion is not as good as adequate black and white operation, and, second, be- 


cause, as the Commission specifically admits in its brief, the evidence 


showing that WHDH's equipment proposals are defective went not just to the 
narrow question of the quality of WHDH's prospective color operation, but 
also to the broader question of WHDH's "general efficiency" (Comm. Br. p. 
70), and, further, had a significant bearing with respect to the value of 
WHDH's experience, which experience proved in the end to be determinative 
in WHDH's favor. 

The Intervenor, in disregard of the Chenery case, supra, makes an 
additional argument which the Commission does not support (WHDH Br. p. 18). 
It asserts first, that ithe excluded evidence was offered to show that WHDH 
was not technically qualified, and second, that whether it had met mini- 
mum qualifications was not in issue. 

This argument is plainly frivolous. Whether WHDH met the bedrock 
technical eligibility requirements established by Rule 3. 685(a) of affording 
coverage to the entire Boston area was never in issue, and the evidence was 
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not directed to this point. The evidence was offered by MBT, 
relevant, on the comparative questions whether WHDH's stud 


and was plainly 
io and equipment 


proposals were equal to those of MBT, whether its general technical efficiency 
was equal to that of MBT, and whether its radio experience would be of value 


to it. The comparative issues specified were the usual ones, 


and included "the 


background and experience" of the applicants and the "proposals of each. . . 
with respect.to. ..operation of theproposed station" (R. 10, 012). Evidence 
respecting the comparative merits of studio and equipment proposals ob- 
viously bears on both of these issues; evidence of the same character is 


regularly received and evaluated with respect to these issues) 


II. THE COMMISSION AND THE INTERVENOR IN THEIR BRIEFS 
HAVE UTTERLY FAILED TO JUSTIFY THE ttre ea 
1S 


ARBITRARY REFUSAL TO RECEIVE NEWLY D 
EVIDENCE GOING TO THE HEART OF THE DETE 
ISSUES IN THE CASE. 


OVERED 
RMINATIVE 


MBT established in its brief that the Commission exceeded its dis- 
cretion by refusing to reopen the record to receive newly discovered evi- 
dence* offered by MBT, which would show that the President of WHDH (who 
is also publisher of the Herald-Traveler newspapers), (1) after the close of 


the record threatened to use Channel 5, if awarded to WHODH, 
Globe newspaper - his principal competitor - out of business, 


to drive the 
and (2) after 


the close of the record, sought to upset agreements by lending institutions to 
advance funds to the Globe, and (3) both before and after the close of the 
record sought to persuade the Globe into a merger the Globe believed would 


be unlawful (R. 5708-5712). 


The Commission, in its brief, seeks to justify its action, first, by 
attempting to distinguish the governing cases, second, by attempting to 


minimize the importance of the evidence in connection with the diversifi- 


cation and other criteria and, third, by asserting that it would have decided 


* The Commission found in its opinion (R. 10,007-10,009) that MBT’s petition was timely. It could noi do 
otherwise since MBT moved immediately upon discovering the facts which were first i to light by the 


Globe's petition to intervene. The Commission in its brief does not argue openly that, c 
finding, MBT's petition was not timely, But it unfairly refers to "these tardily-filed cha 
p. 78), to what it calls MBT's effo:t "to ride piggy-back into a new hearing on the basis 
legations (not previously called) to the attention of the Commission" (Comm. Br. p. 79), 
implvs- contrary to the facts and its own finding - that MBT did not act with diligence. 


ntrary to its own 
es” (Comm. Br. 
ff the Globe's al- 
thus seeking to 
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the same way even if it had considered the evidence. None of these grounds 
is a justification for the Commission's patently unlawful action. 

First: The controlling cases establish that it is a breach of discretion 
and reversible for the Commission to refuse to reopen the record to receive 
newly discovered evidence bearing significantly upon comparative issues im- 
portant to its decision. The Enterprise Company v. F.C.C., 97U.S. App. 
D.C. 374, 231 F. 2d 708, cert. denied, 351 U.S. 920; W.S. Butterfield Theatres 
v. F.C.C., 99 U.S. App. D.C. 71, 237 F.2d 552. The Commission, in its 
brief, seeks to distinguish these decisions on the ground that they involved 
newly discovered evidence of "voluntary action” by one of the parties which 
significantly "changes the case upon which [it] went to hearing", whereas the 
newly discovered evidence upon which MBT's petition was based dealt with 
"a facet of the proceeding into which extensive questioning had already been 
afforded. . ." (Comm.Br.p. 82). 

The distinction, far from being real, is not even apparent. Certainly 
the facts which would be established by the new evidence here involved all 
constituted "voluntary action". And certainly the evidence would drastically 
alter WHDH's case, for WHDH did not go to trial openly admitting that it 
would use an award to drive out competitors. Obviously, if the Commission 
had allowed MBT to prove the newly discovered facts, the entire complexion 
of "the case upon which [WHDH] went to hearing” would have been changed. 

In any event, the cases are not limited in application to any technical 
showing of "voluntary action" or "changes" in an applicant's case. The ques- 
tion is the importance of the bearing of the evidence upon whether an award 
to a particular applicant will be in the public interest. This Court has re- 
peatedly and consistently ruled that if new evidence would have established 

"a shift in the foundations of the. . . decision" or would have 


"struck at the very basis which had been Sates by the Commission 
for its decision", 


then it is a breach of discretion and reversible for the Commission to refuse 


to reopen the record to hear it. The Enterprise Co. v. F.C.C., supra, at 
711, 712. 

Second: The evidence offered has profound significance with respect 
to the diversification criterion, and, hence, to the ultimate decision of the 


35 


Commission, for the specified (and independently erroneous) basis for the 


Commission's decision that WHDH's concentration of control of mass media 
was not sufficient to outweigh the preferences granted to it was that WHDH 
had not been shown to have engaged in serious anti-competive conduct. Surely, 
the Commission cannot expect this Court to believe that proof| that WHDH's 
President intended to use the award to drive out the Globe, the principal 
competitor of his newspapers, that he had tried to sabotage loan agree- 
ments to that competitor and that he sought to induce it to consummate an 
unlawful merger, would not have had a profound impact upon the Commission's 
deliberations. 
And contrary to the contention in the Commission's brief (Comm. Br. 
p. 78-79), the evidence bears not only upon the diversification criterion, but 
on several other issues as well. It bears also upon the independent question 
whether WHDH had violated the anti-trust laws ( compare Mansfield Journal 
Co. v. F.C.C., 86 U.S. App. D.C.102, 180 F.2d 28), and, equally impor- 
tant, raised a real question as to the character and credibility of one of 
WHDH's principals. 
The Globe affidavits contained serious charges made by) the Globe's 
principal officers under oath. As the Commission notes, WHDH's President 
said, under oath, in his counter-affidavit: 


"I categorically deny [the principal charges made in the| Globe 
affidavit]." (R. 5744-5746). 


By denying MBT's petition to reopen the Commission was ruling, in 
effect, that it simply was not concerned about this clear-cut conflict. 
Compare F,C.C. v. WOKO, Inc., 329 U.S. 223. 

Third: The final justification asserted by the Commission in its brief- 
that the evidence would not have affected its decision - constitutes the most 
startling admission of error - the most open confession conceivable of utter 
insensitivity to the vital importance of the diversification criterion to the 
public interest. 

The facts MBT sought to prove, and which the Commission in its 
decision (by the expedient of deciding the factual issues against MBT with- 
out hearing the evidence (MBT Br. p. 47-49)) refused to hear, included, 
among other intensely serious matters, unequivocal manifestations by 
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WHDH's President that he would use Channel 5, if awarded to WHDH, to 
drive his newspaper competitors out of business, a practice which involves 
an obvious criminal violation of the anti-trust laws. Compare Kansas City 
Star Co. v. United States, 240 F.2d 643. Of these allegations, supported 
by affidavits of responsible people, the Commission says in its brief: 


"{E ven if they were to be shown to be factual in a hearing, they 


could not have any serious effect on the decision, or show that 
the Herald-Traveler was in fact attempting. . . to utilize its 
combined newspaper and broadcasting facilities for any evil pur- 
pose."* (Comm. Br. p. 79-80). (emphasis supplied) 


In the light of this admission, the Commission's action falls into clear 
focus, and the unlawfulness of the Commission's decision becomes clear 
beyond dispute. The'Commission refused to hear the evidence because, 
arbitrarily, it was unwilling to find fault even with flagrant anti-trust vio- 
lations by WHDH. 

Without citation of any authority, Intervenor makes another argument 
which was rejected by the Commission below. It says that MBT's petition 
(filed immediately upon learning the new facts, but after the case was sub- 
mitted and ripe for decision) was properly denied inasmuch as the petition 
requested an opportunity to introduce the new evidence only should the Com- 
mission favor WHDH on the existing record, and therefore the Commis- 
sion had no power to entertain and consider the petition on the merits (WHDH 
Br. p. 25). * 

The Commission would lack authority to entertain an alternative 
petition only if a statute deprived it of such authority. There is no such 
statute. The Commission's jurisdiction, on the contrary, is conferred in 
broadest terms (Section 303 of the Communications Act of 1934, as amended, 
47 U.S.C. Sec. 303), and it is specifically given power to make rules and 
regulations for the conduct of its hearings (Section 303(f) and (r), 47 U.S.C. 
Sec. 303(f) and(r)). So here, the Commission's rules providing for reopening 


* Both here and elsewhere, Intervenor also argues, as if the matter were of some relevance, that MBT and 
Greater Boston are “not on all fours” with respect to their appeals (WHDH Br. p. 16). MBT and Greater Boston 
are entirely separate entities which filed separate mutually exclusive applications below, and which are sepa- 
rately prosecuting separate appeals here. Their interests are no more aligned in this proceeding than is the in- 
terest of either aligned with that of Intervenor, Each of the applicants is necessarilly adverse to each of the 
others. 
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of the proceedings, and providing that petitions may contain alternative 
requests, are doubtless valid and controlling. Rule 1.390(e), 47C.F.R. 
1. 390(e). See also Rule 1.893(b), 47 C.F. R. 1.893(b). 
Alternative petitions, moreover, are plainly convenient procedurally 
and in the public interest. For instance, it would have been yain for MBT 
to request reopening in any event: the evidence would have been pertinent 
only if the Commission decided for WHDH; if the Commission was about to 
decide for MBT, it would have denied the petition as superfluous. Thus, the 
Commission has, in the normal course, considered petitions |in the present 
form on their merits and this Court has reviewed on the merits the Com- 
mission's decision on the merits with respect to at least one such petition. 
See Sacramento Broadcasters, 98 U.S. App. D.C.394, 230 F.2d 698. See 
also St. Louis Telecast, Inc., 15 RR 46, where the Commission also con- 
sidered on the merits a petition in the same form. * 
It should also be noted that since the Commission did not refuse to 
consider the petition on the merits - and does not now take the position that 
it should or might have - the Intervenor cannot now raise the question here. 


S.E.C. v. Chenery Corp., supra; Democrat Printing Co. v. F.C.C., 91 U.S. 
App. D.C. 72, 202 F. 2d 298; Mississippi River Fuel Corp. v.| F.P.C., 82 
U.S. App. D.C. 208, 163 F.2d 433; Boudin v. Dulles, 98 U.S! App. D.C. 

305, 235 F.2d 532. ** 


IV. THE INTERVENOR IN THE "SUPPLEMENTAL APPENDIX" 
HAS SOUGHT TO PREJUDICE THIS COURT BY INCLUDING 
DEROGATORY CHARGES CONCERNING MATTERS WHICH 
ARE NOT RELEVANT AND WHICH NEVER SERIOUSLY WERE 
IN ISSUE. 


In a shocking attempt to prejudice the Court against the two appellants, 
the Intervenor has appended to its brief a so called "Supplemental Appendix" 
setting forth excerpts from the pleadings of both appellants which haven't the 
remotest relevance to any issue before the Court. 


Moreover, even if the petition was not contemplated by the rules, the Commission could nevertheless 
entertain it, for it has general authority to waive its rules where the public interest requires. Rule 1.701, 
47C.F.R. 1.701. 
** Tr should be pointed out further that the petition of Greater Boston, from the denial of which MBT also 
appealed, was not in altemative form. 
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The quotations include excerpts from the respective appellants' re- 
quests for findings directed to the Examiner with respect to certain prin- 
cipals and stockholders of the other. The Examiner failed to make the find- 
ings requested, and from that denial the Intervenor among others took excep- 
tion. The Commission expressly upheld the Examiner's failure to make the 
findings requested with respect to MBT's principals, Steinert, Clark, and 
one of its stockholders, Capp: 


"The parties agreed on the record that no reflection upon Mr. 
Steinert's loyalty was intended by a discussion of these matters. 
Findings were requested only to demonstrate poor judgment on 

his part and a lack of credibility to be attributed to him. Excep- 
tion has been taken to the Examiner's failure so to find. A care- 
ful review of the record supports the view taken by the Examiner. 
The questions raised by MBT's opponents as to credibility and lack 
of candor arising from Mr. Steinert's original testimony were dis- 
sipated by his later testimony. Not only does it appear that he was 
unaware of the nature of the organizations and that he was not ac- 
tive in their affairs, but it appears further that he was diligent in 
disassociating use of his name by such organizations when their 
real nature became known to him. While it might be said that a 
certain lack of judgment is manifested by one who affords funds 

or the use of his name to an organization whose purposes are not 
fully known to him, such a finding here would require substantially 
more evidence than is shown on this record ----" (R. 10, 037-10, 338), 


‘emphasis supplied 


"The examiner took official notice of portions of the testimony 
given at the [Congressional Committee] hearings and the reports 
of these committees. No findings adverse to Mr. Clark are con- 
tained in the Committee reports; . . . nor does the record show 

facts which would support an adverse finding against Mr. Clark." 
R. 10, emphasis supplie 


and denied out of hand, exceptions to the Examiner's failure to make the 
requested findings with respect to Mr. Capp, ruling that the refusal of the 
finding was proper and saying the charges "require no further discussion". 
(R. 10, 046). 

This highly improper inclusion in the Intervenor's brief of obviously 
irrelevant material which has been expressly repudiated by the Commis- 
sion can only have been intended to unfairly smear this appellant. It re- 
flects on the Intervenor who is guilty of perpetrating it, and points up the 
poverty of Intervenor's case on the merits. 
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SUMMARY AND CONCLUSION 
The Commission arbitrarily inflated WHDH's TV operational pro- 

posals: (1) by disregarding its own basic findings and calling bnequal studio 
facilities equal, (2) by refusing to admit rebuttal evidence showing defects 
in WHDH's equipment proposals, and openly refusing to evaluate the evi- 
dence already in the record as to these defects, and so finding these unequal 
proposals equal, (3) by refusing to determine whether a network or non- 
network operation would best serve the Boston public, and refusing to evaluate 
the details of program proposals on the ground that these are |matters for 
management's unreviewed discretion, and so finding program] policies and 
proposals equal despite abundant evidence of substantial differences, and(4) 
by arbitrarily failing .to compare the staff proposals or to evaluate them in 


the light of industry standards. 
The Commission arbitrarily found equality as to background criteria: 

(1) by treating WHDH's 1.525% integration as equal to MBT's |43% integration, 

and by denying MBT adequate credit for the patently superior|civic records 


of its principals. 
The Commission arbitrarily accorded WHDH's broadcast record a 
substantial preference by the expedient of ignoring and refusing to take into 
account the negative aspects of that record, and arbitrarily accorded WHDH's 
experience a significant preference by ignoring the fact that the experience 
had proved fruitless and by refusing to give MBT credit for the experience 
of several of its principals. 
The Commission arbitrarily read the diversification criterion out of 
the case: (1) by refusing to evaluate the fact that WHDH's broadcast record 
and experience were merely components of its over-concentrated control of 
other media, (2) by ruling that it cannot consider mere ownership of other 
media as an adverse factor, (3) by arbitrarily erecting excuses for WHDH's 
history of joint radio-newspaper promotion and other anti-competitive 
practices, and (4) by refusing to hear vital new evidence of flagrant anti-trust 
violations. 
In sum, the record in this proceeding, viewed as a whole, displays a 
consistent pattern of arbitrary, capricious refusal to hear and evaluate vital 
evidence culminating in a manifestly unreasoned ultimate conclusion. Taking 
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account of each of the many errors individually and all of them cumulatively, 
this Court can reach'no conclusion other than that the decision and rulings of 
the Commission must be reversed and the case be remanded, for proper 
consideration of the existing record, for the taking of evidence improperly 
excluded, and for reopening of the record to receive newly discovered 


evidence. 
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Greater Boston did not file a petition for rehearing for the 
reason that it considered the order of the Court entered on July 31, 
1958, to be an interlocutory order and not a "judgment or decision", 
in the words of Rule 26(a), after the entry of which the filing of a peti- 
tion for rehearing is timely and appropriate. If the dicta concerning 
the merits of the case embodied in the opinion of the majority of the 
Court are ever, at some future time, adopted by the Court as the basis 
of a judgment affirming the decision of the Commission, Greater Boston 
will, at that time, petition for rehearing by the Court sitting en banc, 
since Greater Boston respectfully submits that the views expressed in 
the opinion of the majority of the Court are in error. 


Since MBT has seen fit to file a petition for rehearing, however, 
Greater Boston deems it appropriate to make its views with|respect to 
that petition known to the Court, even though no answer to such peti- 
tion is required by Rule 26(b). 


Greater Boston agrees with the position taken by Chief Judge 
Edgerton, and by MBT in its petition, that it was error for the Court to 
pass upon the merits of the case at this time, in view of the |need for 
further evidentiary hearings. 


Greater Boston agrees with the position taken by MBT that, 
since the record must be reopened in any event, pursuant to/the Order 
of the Court to receive new evidence with respect to possibly dis- 


qualifying conduct on the part of any Commissioner or party, the scope 


of the reopened hearing should be broadened to include evidence with 

respect to the threats which sworn affidavits recite were made by Mr. 
Choate to representatives of the Globe, to the effect that he would use 
Channel 5 to injure the Globe and drive it out of business. 


Apart from the sound reasons advocated by MBT for broadening 
the scope of the hearings to include this issue, it is apparent that Mr. 
Choate, former Commissioner McConnaughey, and Messrs.| W. Davis 
Taylor and John Taylor of the Globe will have to be witnesses at the 
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reopened hearings on the subject of influence or disqualifying conduct. 
There appears to be a conflict between the testimony of Mr.| Choate and 
Mr. McConnaughey, as given to the House Sub-Committee, with respect 
to the ex parte meeting between them; there appears to be a/similar con- 


flict between the testimony of Mr. Choate and the Messrs. Taylor with 


respect to the activities of Mr. Sinclair Weeks in this case.| Thus the 
credibility of Mr. Choate will be one of the most important que stions 
at the reopened hearing. 


There is an even more direct conflict between the affidavits of 
Mr. Choate and the Messrs. Taylor with respect to the threats which 
Mr. Choate is alleged to have made that he would use Channel 5 to 
drive the Globe out of business. Furthermore, this conflict) presents 
the best opportunity available to resolve any doubts as to Mr. Choate's 
credibility, since there are witnesses other than the direct protagonists 
who can shed light on it. 


If the scope of the reopened hearing is not clarified so as to, at 
least, leave no doubt that this issue is germane, the Commission and 
the parties will be faced with the situation that Messrs. Choate and 
Taylor will be witnesses whose credibility is very important) and who 
have given flatly contradictory affidavits concerning a matter of im- 
portance in the present controversy. They must be asked questions 
concerning the direct conflict between them. Otherwise, the Commis- 
sion and the Court will be deprived of the best available means of pass- 
ing on their credibility. The order of remand should provide no possible 
basis for objections to inquiry into this crucial subject. 


In addition to the foregoing, Greater Boston adopts the argu- 
ment contained in sections I, Il, and II of the Argument in MBT's 
petition (pp. 6-14). 
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Since Greater Boston does not believe that the merits of the 
case are properly a subject of argument at this time, it has) addressed 


itself herein only to the terms of the remand, and not to questions on 


the merits. 


If the Court orders oral argument on MBT's petition, Greater 
Boston respectfully requests an opportunity to participate in such argu- 


ment. 
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1. WHAT IS A "PRINCIPAL"? (Greater Boston Brief, pp. 14-18; 
FCC Brief, pp. 13-17.) 


Greater Boston in its brief attempted to show that the Com- 
mission did not treat the term "principal" consistently in its decision, 
in that it varied the meaning of the term from time to time in order to 
favor WHDH. In its brief, the Commission attempts to meet this 
contention by saying, "Principals, as long defined by the Commission, 
in this and other comparative television cases’ when speaking about 
@ corporate applicant includes corporate officers, directors and major 
stockholders, i.e., the persons likely to have real influence in 
establishing corporate policy." 


This would appear to be a reasonably explicit definition of the 
word "principal" (except that it leaves a large question as to what is a 
"major" stockholder). But even after having defined the term in its 
brief, the Commission's lawyers are unable to explain all of the 
applications of the term in the Commission's decision, and even 
contradict themselves in their brief in support of that decision in 
their use of the term, as will be shown in numerous instances below. 
Before coming to|that, however, an examination of the definition itself 
is in order. 


Mr. Wood, Director, Assistant Treasurer and Clerk of WHDH, 
Inc. and the holder of ten shares out of 376, 805 shares outstanding in 
the Herald-Traveler (Tr. 621), is treated as a principal in the 
successful applicant. As a director of WHDH, Inc. he attended one 
meeting -- the only one held -- in 1954; as Assistant Treasurer, he 
". . . not only assists Mr. Talmadge in accounting matters, but 
approves in his official capacity all bills and vouchers and signs all 
checks." (FCC brief, p. 16); and as Clerk of WHDH, Inc., presumably 


: It is interesting to note that no other cases are cited. The reason this is interesting to the writer is 
that he spent several hours, while in preparation of appellant's brief, in ane for a Commission 
definition of the word “principal” and was unable to find one. 
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he kept the minutes of the only meeting in 1954, at which the minutes of 
the previous year's meeting were read, officers were elected and the 
meeting was adjourned. The writer has participated in the affairs of 
a sufficient number of corporations to recognize the duties of an 
unimportant functionary when he sees them so succinctly described. 


Can the conferring of a title or titles such as have been so 
generously conferred on Mr. Wood genuinely be said to make a man a 
"principal"? Mr, McGrath was General Manager of WHDH's radio 
station from 1946 to December 1953 without being a Director or officer 
of the corporation. (He has apparently never been a stockholder.) In 
December 1953, he was suddenly made a Director and a Vice President. 
He had been allowed to manage the station for seven years without being 
made a Director or officer, and after his election as such, he continued 
without any change in his duties. (Tr. 557-8) Is it seriously contended 
that this waving of a magic wand -- this appointment as a Director and 


Vice President -- has converted him from a nonentity to a "principal" 
in the eyes of the Commission? 


The Commission's lawyers themselves are unable to apply this 
definition consistently even within the four corners of their brief. For 
example, in their discussion of the factor of broadcast experience on 
Page 23 of their brief, they say that the important thing is the competency 
and efficiency of applicant's "principals". But on Page 24|\when they 
see an opportunity to, as they think, strike a blow at Greater Boston, 
they refer in derogatory fashion to the experience of Mr. McDonald. 

Mr. McDonald is not a Director or a corporate officer of Greater 
Boston. He is a 2.77% stockholder of Greater Boston. Referring 

to the Commission's definition of a "principal" quoted above, the 

writer does not know whether the Commission regards a 2.77% stock- 
holder as a "major" stockholder or not. But the writer does know 

that on Page 30 of the FCC brief, in a footnote, its lawyers refer to the 
options held by proposed key employees of Greater Boston, and they 

note, ". . . that their interests would in any event have been extremely 
minor ones. . .". 
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The interesting thing about the above is that one of the principal 
themes of Greater Boston's case was that all of its stockholders have 
been from the outset equal in their stock holdings, and that its option 
holders have options on the same number of shares as is owned by each 
of its stockholders. Now, if Mr. McDonald is a sufficiently "major" 
stockholder to qualify as a "principal" for the purpose of a derogatory 
aside against Greater Boston in the factor of broadcast experience, then 
how can Greater Boston's option holders be dismissed as having 
"extremely minor" interests in a footnote on the factor of integration? 
lf their interests are "minor", then Greater Boston has no "major" 
stockholders. 


The lack of consistency and realism in the Commission's 
application of the term "principal" in its decision was pointed out in 
appellant’s brief. The above example is spelled out in detail to 
demonstrate the lack of consistency and realism in the Commission's 
lawyers' attempt to answer this argument. It is submitted that the 
term "principal" has been used throughout the decision and the FCC 
brief in varying meanings, and the only thread of consistency in the use 
of this term has been the consistent. effort to use it in the sense most 
favorable to WHDH. This is an example of the slanting and bias which 
were referred to in appellant's brief. 


In support of appellant's deduction that a "principal" is apparently 
Someone connected with the applicant you favor about whom you can say 
something good or, in the alternative, someone connected with an 


applicant which you oppose about whom you can say something bad, it 
is pointed out that the Intervenor's brief after adopting "in toto" 
appellee's argument on this question, apparently including all of 


appellee's inconsistencies, (Intervenor's brief, p. 15), treats Messrs. 
Maguire, Haley and Leahy as."principals" of Greater Boston. 
(Intervenor's brief, pp. 6, 27, 28.) No one of the three is a Director 

or corporate officer of Greater Boston; each is an equal stockholder, 

and presumably counsel for the intervenor subscribes to the Commission's 
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view that each of their stock interests is "extremely minor". (See 

FCC brief, p. 30, footnote 18) If anyone is able to understand and 
apply the Commission's definition of "principal" as having been "long 
defined by the Commission . . .(as including) corporate officers, 
directors and major stockholders . . " (see supra, it should be counsel 
for the intervenor who, for the past 20 years, have been certainly as 


active as anyone else, if not more so, in practice before the Com- 


mission. Apparently they, too, use the term in ambivalent fashion 
to refer to someone on their side about whom something good can be 
said, or someone on the other side about whom something bad can be 
said. 
ll. LOCAL RESIDENCE, (Greater Boston brief, p.| 14; 
~~ FCC brief, p. 17-18.) 
Counsel for Greater Boston have long believed that the "local 
residence factor" referred to the local residence of the owners of an 
applicant; indeed, it is busmitted that the factor is sometimes referred 
to by the Commission as "local ownership". (R. 10,110, par. 4, 
line 2.) After referring to "local ownership", the Commission in its 
decision recites that "all of the officers and directors of the applicant 
WHDH are residents of the Boston area", It says nothing |about the 
more than 1600 stockholders of the Herald-Traveler who are not 
residents of the Boston area. Then, in its paragraph about Greater 
Boston Television Corporation, after reciting that Mr. Henry will 
move to Boston if this applicant receives the grant, it says, "For the 
most part the stockholders of Greater Boston Television Corporation 
are also native to the Boston area." As pointed out in appellant's 
brief, it fails to consider or refer to its finding that all of the 36 
stockholders of Greater Boston are long time residents of the Greater 
Boston area, with the exception of Mr. Henry. Its use of ithe 
expression "for the most part" is another small example of| the slanting 
which runs throughout the decision. In its next paragraph it says, 
"Nearly all of the officers, Directors and stockholders of Massachusetts 
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Bay Telecasters are long time residents of the Boston area. . .". 


Then, after having referred to "local ownership" in Paragraph 4, 
after having ignored absentee ownership of the Herald-Traveler in 
Paragraph 5 and after having referred to stockholders of Greater Boston 
and Massachusetts Bay who are natives to the Boston area in Paragraphs 
6 and7, it then, in Paragraph 9, says, "No distinction is made on the 
basis that a greater number of"principals" of Greater Boston are native 
to the area, isince the "principals" of Massachusetts Bay Telecasters 


are nearly all long time residents, and since the Officers and directors 
of WHDH all are residents, have operated a local radio station since 
1946, and the publishing company which owns the stock of WHDH has 
been indigenous to this area for a great many years." (R. 10,111) 
(Emphasis supplied) 


Note the use again of the magic word "principals". If the 
residence of stockholders as opposed to "principals" is not important, 
why did the Commission make basic findings with respect to their 
residence and why did the Commission refer to these findings in its 
conclusions on this factor? If, on the other hand, the residence of 
stockholders as opposed to "principals" is important, why did not the 
Commission refer in the final paragraph of its conclusions on this 
factor to the 36% absentee ownership of the Herald-Traveler? This 
is another example of slanting and bias. 


Hi. CIVIC PARTICIPATION. (Greater Boston's brief, 
“pp. 14-15; FCC brief pp. 19-20.) 

No further discussion is needed wit h respect to the persistent 
efforts of the Commission's lawyers to regard the WHDH directors as 
"principals", but the interesting point in this section of the Commission's 
brief is its effort to give to the Herald-Traveler an identity separate and 
distinct from the identity of its owners. Certainly every newspaper 
in the United States can be shown to support the Community Chest, to 
be in favor of good government, and to be against sin. If such things 
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can serve to give a newspaper applicant credit for a showing under 
civic participation, then every newspaper applicant is automatically 
given a head start in a comparative television proceeding. | The Com- 
mission brief goes a step further and gives Mr. Winslow credit for the 
civic record of the Herald- Traveler because the Commission has 
found that he is the "major factor in whatever is done by the Herald- 
Traveler Board of Directors". This admission was wrung from 
Herald-Traveler witnesses by counsel for the appellants and the 
Broadcast Bureau for the purpose of tying the Herald-Traveler to 
United Shoe Machinery Corporation of which Mr. Winslow has been a 
director for 40 years and chief executive officer for a generation. 
Appellants at the hearing were naive enough to think that the Commission 
would be interested in the fact that the major factor in the Herald- 
Traveler (and, of course, in its wholly owned subsidiary WHDH) had 
been in anti-trust trouble with the United States for many years. The 
Commission has made a finding in this regard (R. 10,021) but has not 
seen fit to refer to it in its conclusions. It has instead converted the 
grudging admission that Mr. Winslow was important in the Herald- 
Traveler organization into a device to credit him with the civic record 
of the newspaper. The extent of Mr. Winslow's real interest in the 
Herald-Traveler's civic record is perhaps best shown by Mr. Choate's 
testimony giving an example of the type of occasion on which he would 


go to see Mr. Winslow at his office at the United Shoe Machinery Corpo- 


ration. The following colloquy is taken from the testimony of Mr. 
Choate (Tr. 634): 
"Q Does he (Mr. Winslow) ever ask you to come and 
advise him on things or tell you about things to be 
done? 
At the paper? 
The paper or the station? 
Yes, I think he would. He would ask me to come 
down and see him if he heard of some case where 
our delivery has failed, or somebody had made a 
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complaint to him about the newspaper and he 

wanted the facts. Yes, he would call me and 

ask me to come and see him." 
There is absolutely no basis in the record to show that Mr. Winslow is 
in any way interested in the civic activities of the Herald-Traveler. His 
whole business record, however, both at United Shoe Machinery 
Corporation and at the Herald-Traveler show that he is extremely 
interested in monopolistic combinations, even though the means taken 
to obtain them are outside the law. Yet, the Commission's brief does 
not hesitate to distort the record to give WHDH some credit for civic 
participation on the part of this economic royalist. 


TV. BROADCAST EXPERIENCE. (Greater Boston brief, 
pp. 16-18; FCC brief, pp. 23-25.) 
In this section of the Commission's brief, the effort is 

continued to puff up the importance and participation of WHDH 
directors in the management and operation of the station. The fact 
remains that the only man among them who has any day to day operating 
experience in a radio station is Mr. McGrath, and he has no experience 
in television. It is submitted that under this factor the experience 
which is important is all the experience shown to be available to an 
applicant, whether that experience belongs to a "principal", a director, 
or anemployee. The Commission criticizes Greater Boston for not 
including Messrs. Haley, Girardin and Hillman on its Board of Directors, 
implying that Greater Boston would fare better on the factor of experience 
if that had been done. Of course, to exclude these'men from 
consideration the Commission also finds it necessary to say that they 
are "minor stockholders", since if they were "major stockholders", 
they would qualify under the Commission's definition of "principals" 
referred to above.| The fact is that their stock holdings are equal to 


1 


The Commission's brief also includes Mr, McDonald, a stockholder of Greater Boston, in this category. 
Mr. McDonald has never had any operating experiencein radio or television and none has ever been claimed 
for him by Greater Boston, His experience in the broadcast field is limited to service as a member of the 
Board of Directors of a Boston radio station. An experience of this type Greater Boston submits is of no 
importance in this factor. 
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everyone else's, and if they are indeed "minor stockholders", then 
Greater Boston has no "major stockholders". Greater Boston submits 
that, in an enterprise of this kind where all the stockholders are equal 
and own more than 2 1/2% of the outstanding stock, if a choice must be 
made as to whether all of the stockholders are of no importance or all 
of them are of importance, the answer must be that they are all important. 
The fact is, however, that no such choice need be made. /The three men 


referred to are all proposed as executives of the television Station -- 


Haley, Commercial Manager; Girardin, Program Director and Hillman, 
Production Director. It is submitted that these men are important, 

that they are "principals", and that the fact that they are not directors 
of the corporation should not detract from their status. Greater 
Boston's Executive Vice President and General Manager, Mr. Henry, 

is a director, and Greater Boston believes that it is better organization 
to let him represent the management on the Board of Directors than to 
fill the Board up with second rank executives. 


In terms of the value and the experience of these men as compared 
to the directors of WHDH, is Mr. Girardin's experience of over 25 years 
in Boston radio, including several years as Program Director of the 
CBS station in Boston of less value than Mr. Talmadge's experience in 
signing checks for WHDH? Is Mr. Hillman's seven or eight years’ 
experience in the production end of television as a Director at NBC in 
New York of less value than Mr. Wood's experience in signing checks for 
WHDH when Mr. Talmadge is too busy to sign them, or in keeping the 
minutes of WHDH's directors' annual meeting? Is Mr. Haley's 
experience as a radio station manager in Boston since 1949 (the same 
experience since that date as Mr. McGrath's) of less value than Mr. 
O'Connell's experience in labor relations? The questions answer 
themselves. There could be no clearer demonstration of the puffing 
of WHDH's qualifications and the down-grading of appellant's 
qualifications - in short, of the slanting and bias - resorted to by the 
Commission and its lawyers in order to support its wholly unwarranted 
decision. 
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Vv. INTEGRATION OF OWNERSHIP WITH MANAGEMENT. 


~ (Greater Boston brief, pp. 18-20; FCC brief, pp. 25-30.) 
In its brief on this subject, Greater Boston posed the question of 
how a 1.59% stockholder participating in the management to the extent 
of a few telephone calls and one or two conferences a week can represent 
a greater degree of integration of ownership with management than two 
stockholders owning between them 5. 54% of Greater Boston's stock and 
being employed full time at the television station as General Manager and 
Commercial Manager. The Commission's brief approaches this 
question in gingerly fashion by a general discussion of the important 
factors to be considered under integration. Apart from the percentage 
of stock holdings represented in the management, which is grudgingly 
conceded to have some relevance under this factor, the Commission 
lists the important elements as follows: 
bi It is best exemplified where the stockholders 
concerned are at the actual helm of the station. 
It takes on clearer meaning and force when those 
participating have backgrounds in the broadcast 
field or broad managerial experience. 
Significance is also attached to the civic back- 
grounds of those integrated. 


Let us examine the Commission's preference of WHDH over 
Greater Boston on this factor in the light of the considerations listed 
above. First of all, it is obvious that the 5.54% integration in 
Greater Boston is considerably greater than the 1. 59% represented by 
Mr. Choate, but the Commission implies that this is not of much 
importance. 


Mr. Choate is regarded as being "at the helm" of WHDH. _iIt is 
submitted that Mr. Henry is "at the helm" of Greater Boston's manage- 


ment, and Mr. Haley is his second in command, not just once or twice 
a week, but all day every day, and between them they represent 5.54% 
of Greater Boston's stock. The implication is clear in the Commission's 
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brief that Greater Boston's integration is not "at the helm". Now, up 
to this point in its brief, the Commission has upon every occasion 
pointed out the importance of directors in making policy and has, indeed, 
criticized Greater Boston for leaving its second rank executives off the 
Board of Directors. If the directors are considered to be "at the helm", 


Greater Boston has nine of them who together own 25% of its stock. 
If it is the President who is "at the helm", Greater Boston's owns 2.77% 
of its stock. The point is that there must be someone "at the helm", 


and whoever he is, he owns more stock than Mr. Choate. 


The second factor referred to above is the gbackground in the 
broadcast field or broad managerial experience of those integrated. 
The record shows that Mr. Henry has been in radio and television since 
1939 and has been a radio and/or television station manager since 1945. 
(R. 10,027) The record also shows that Mr. Haley has been working 
full time in the broadcast field since 1949, and has been a station 
manager in Boston since that year. (R. 10,077) While it is true that 
Mr. Choate has broad managerial experience acquired in running two 
daily newspapers and a Sunday newspaper, it must be evident that these 
enterprises take up most of his time, and, indeed, his own|testimony 
shows how little time he devotes to managerial duties in the broadcast 
field. Can it seriously be contended that his experience in this field 
is greater than that of two men combined who have devoted all their 
working hours to being General Managers of broadcast facilities for the 
past 12 years and 8 years, respectively ? 


The third factor referred to above is the civic backgrounds of 
those integrated. The Commission's brief, on Page 30, says that the 
"weighted value” of Greater Boston's percentage of integration "tis 
considerably less than that of the other two applicants, since its 
integrated stockholders were shown to have strong civic records in the 
Boston area". Since the quoted sentence does not make sense, it is 
apparent that what the Commission's lawyers meant to say was that 
Greater Boston's opponents were shown to have strong civi¢ records 
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in the Boston area. In that connection, the Commission's findings 
with respect to the civic records of Messrs. Henry and Haley are 
quoted in full as follows: 


Mr. Henry (R. 10,028) 


"He is a member of the Madison Chamber of Commerce; 
chairman of its Tourist and Convention Committee and 
a member of its Retail Trade Events Committee; a 
member of the Rotary Club of Madison; and a member 
of the following: Peoria Chamber of Commerce; East 
St. Louis, [linois, Chamber of Commerce; St. Louis 
Advertising Club; and he served as a Junior Achievement 
Adviser in St. Louis. He has cooperated in various 
Savings Bond Drives for the United States Treasury in 
his capacity as radio station manager; he is shown also 
to have served as the radio chairman of six Community 
Fund drives jin East St. Louis, Peoria and Madison. 
In connection with his past broadcasting activities, he 
has personally planned, prepared, originated, and, in 
many cases, personally presented programs or series 
of programs on radio or television for numerous 
Governmental, charitable, educational, civic or com- 
munity organizations. He is a veteran of World War I." 


Mr. Haley (R. 10,077) 


“Mr. Haley is a member of the Boston Chamber of 
Commerce and treasurer of the Radio and Television 
Advertising Executives Club of New England. He has 
served on the Radio Committee for the Jimmy Fund, 
as Chairman of Special Events for the Community Fund, 
and as radio publicity chairman of the Conference of 
Catholics, Protestants and Jews. He also has served 
as chairman for radio and television in connection with 
the March of Dimes, and is presently serving on the 
Fund Council of the Kennedy Memorial Hospital." 


It is submitted that the Commission's findings quoted above are ample 
evidence that both Mr. Henry and Mr. Haley have been extremely active 


in civic work and have cooperated with all worthwhile causes in the 
operation of their radio stations. 


In the light of the foregoing, appellant has no hesitation in saying 
that the conclusionjarrived at by the Commission on the factor of 
integration is not a rational conclusion based on the record facts, and 
is arbitrary and capricious in the extreme. 
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Some small points in this connection are worthy of passing 
comment. As pointed out in appellant's brief, the Commission in its 
decision, contrary to its customary practice, nowhere referred to the 
actual percentage of Mr. Choate's ownership. This percentage was 
pointed out in appellant's brief but the Commission brief still persists 
in the refusal to refer to the fact that Mr. Choate owns 1.59% of the 
Herald-Traveler. It does not hesitate to say, however, (p30) that 
"Greater Boston's percentage of integrated stock interests |(5. 54%) is 
low", and, further, in Footnote 18 on the same page, it refers to the 
stock interests of Greater Boston's optionees as being "extremely minor". 
If 5.54% is "low", and if 2.5% (the percentage each Greater Boston stock- 
holder would have after the options are exercised) is "extremely minor", 
the reluctance of the Commission and its attorneys to refer to Mr. 
Choate's 1.59% interest can be readily understood. 


VI. DIVERSIFICATION OF MEDIA OF MASS COMMUNICATIONS. 
(Greater Boston's brief, pp. 20-25; FCC brief, 3 52-60. ) 


Under this factor, the Commission brief, in describing the role 
of the Court in this case, says (on Page 58), "The test is not whether 
the Court would necessarily have reached the same result but solely 
whether a determination, made upon evaluation of all the relevant fac- 
tors, was within the bounds of reasonableness". Appellant)is willing to 
adopt the Commission brief's statement of the Court's role|and the 
issue is squarely joined between the parties. The Commission brief 
argues that the decision of the Commission majority was within its 
discretion and neither arbitrary nor capricious. Appellant)contends 
that in the light of the record facts relevant to the factor of|diversifi- 
cation, the ultimate conclusion of the Commission majority that the 
public interest would be best served by a grant to WHDH was beyond the 
bounds of reasonableness, in that no reasonable man can say that it 
flowed rationally or logically from the record facts, and it jis, therefore, 


arbitrary and capricious. 
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There is, of course, the customary lack of objectivity and slant- 
ing in the way the:\Commission brief refers to the record facts under 
this factor. For example, on page 54, it recites the great newspaper 
competition which exists in Boston in a misleading fashion in that it 
fails to point out that the Record-American is a round-the-clock tabloid 
which is not in direct competition with the Globe or Herald-Traveler 
either for circulation or advertising. And, the Christian Science Moni- 
tor is a national daily, having only the most insignificant circulation in 
Greater Boston. The only relevant newspaper competition in Boston is 
between the morning Globe and the morning Herald, and the evening 
Globe and evening Traveler. The Commission, in refusing to accept 
evidence with respect to the Herald-Traveler's threats and intimidation 
of the Globe in connection with its efforts to force an unwanted merger 
on the Globe, has said in effect that even if all the charges are true, it 
would not make any difference in its decision. (FCC brief, pp. 79-80) 
But, if this merger should come to pass as the Herald-Traveler is 
attempting to force it to come to pass, Boston would in effect become a 
one newspaper city. With the Herald-Traveler and Globe merged and 
not in direct competition with the tabloid Record-American, it is ob- 
vious that the merged newspaper owning a 50, 000 watt radio station and 
a television station would be completely dominant in the market. 


By way of further example of the misstatement of the true facts, 


the Commission brief on Page 55 refers to "the fact that on two specified 


occasions, but not as a general rule, time on radio station WHDH has 
been sold as part of a combination offer in which radio advertisers se- 
cured free or reduced rate space in the Herald-Traveler. . .". 
(Emphasis supplied) Just what is meant by "on two specified occasions” 
is not known to the writer, since this package offer of time and space 
has been available to advertisers on the WHDH morning show six days 

a week for years before the hearing and for years after the hearing. It 
is certainly misleading and lacking in objectivity to refer to this prac- 
tice as one "specified occasion" (R. 10, 023). 
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Similarly, by way of further example, the Commission brief on 
Page 56 refers to the fact that the Herald-Traveler refuses /|to print 
the daily program schedules of the independent Boston radig stations 
which are attempting to compete with WHDH. The inference from this 
statement is that this is the only way that appellant has charged the 
Herald-Traveler with attempting to injure competing radio stations. 
This is misleading in that there is no reference whatever to the Herald- 
Traveler's discriminating against competing radio stations by charging 
such stations the national rate for advertising in the Herald-Traveler, 
which rate is approximately double the rate charged to all other local 
Boston concerns (Tr. 665). The Commission brief goes on|to say that 


none of the activities complained of indicate any pattern or endeavor on 


the part of the Herald-Traveler to harm any competitor or to subordi- 
nate the interests of the radio or television public to the interests of 
the Herald-Traveler newspaper. It is submitted that there can be no 
reason for charging local Boston radio stations twice as much to ad- 
vertise in the Herald-Traveler as is charged to all other local Boston 
businesses except a desire and effort to harm them in their/efforts to 
compete with WHDH. The failure of the Commission to see any sub- 
ordination of the interests of the radio or television public to the inter- 
ests of the Herald-Traveler newspaper is even more difficult to under- 
stand, since Mr. Choate himself testified that he regarded the radio 
station as a "subordinate arm" of the newspaper (Tr. 556-7). 


Further examples of the lack of objectivity shown by the Com- 
mission in its decision and brief could be multiplied almost| without 
number, but in the interests of brevity, the above will suffice. 


The Commission brief says on Page 63, "If WHDH was owned by 
the sole local daily newspaper instead of being in a city with a multi- 
plicity of daily papers . . . the importance of the diversity preference 
to MBT and Greater Boston would be more important". Nothing is 
clearer in this record than the fact that it is the Herald-Traveler's 
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ambi tion to be the sole, local, full size daily newspaper and that it is 
not standing idly by waiting for this situation to come about by itself; 
instead, it is attempting to force it to come about by forcing the Globe 
to merge with it. 


Sufficient has been said so that the issue is clear. The test as 
pointed out in the Commission's brief and as adopted by the appellant 
above is whether the Commission decision was within the bounds of 
reasonableness. Appellant says flatly that it was not. The Commis- 


sion's Brief on Page 61 quotes language of this Court to the effect that 
this is an area into which the courts are seldom justified in intruding. 


Appellant submits that this is not an area where the Court is never 
justified in intruding, and there will never be a case before this Court 
which calls more strongly than this case does for the Court to reverse 
the Commission on the ground that its conclusion was beyond the bounds 
of reasonableness. 


Vil. THE REFUSAL OF THE COMMISSION TO REOPEN THE 
RECORD. (Greater Boston's brief, pp. 7-13; FCC brief, 
pp. 74-83.) 

There is little to be added in connection with this subject to what 
has already been said in appellant's brief. The Commission's brief 
merely says that the Commission's position is that even if the alle- 
gations made in support of the petitions to reopen the record were true, 
this would not constitute good cause for reopening the record. Thus, 
the issue is squarely before the Court as to whether or not the Com- 
mission can say that it is of no consequence in a comparative television 
proceeding that one of the applicants, speaking through its acknowledged 
chief executive and spokesman, has said to its principal competitor, 
‘When and if I get Channel 5, I will use it to injure the Globe and to 
drive it out of business." None of the circumstances under which this 
threat was made are known to the Commission. There is no evidence 
before it as to what was said immediately before the threat was made 
or immediately after; there is no evidence as to whether the threat was 
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made in a rage, or whether it was made in cold, deliberate and menac- 
ing fashion; there is, however, evidence that it was made by the spokes- 
man of a newspaper owned and controlled by men who in their other 
business have been found to be in violation of the anti-trust laws and 
who in the conduct of their newspaper and radio business have resorted 
to the competitive practices described elsewhere. Appellant is content 
to let the issue go to this Court in that form and is completely confi- 
dent that the Court will rebuke the Commission for the cavalier way in 
which it has ignored the public interest. 


VII. THE REJECTION OF EVIDENCE OF GREATER BOSTON'S 
STOCK PURCHASE AND EMPLOYMENT OF CONTRACTS 
WITH PROSPECTIVE EMPLOYEES. 
“(Greater Boston brief, pp. 25-28; FCC brief, pp. 66-70.) 
The only point which needs to be made in this connection is that 
the cutoff date for improvements in the cases of all applicants was 
July 1, 1954 and that no improvement was made in Greater Boston's 
case after that date. The contracts in question were all executed dur- 
ing the month of June 1954. It is entirely untrue that a date was fixed 
by which all proposals would be fixed and identified. The identification 
took place upon the exchange of the applicants' direct cases in Septem- 
ber 1954. The only identification which had to be made prior to that 
time was the identification of stockholders, and the prospective employ- 
ees with whom Greater Boston had these employment and stock option 
contracts are not stockholders yet. The other applicants were duly put 
on notice of what Greater Boston had done in the amendment to its 
application filed May 3, 1954. Any thought that Greater Boston's fail- 
ure to identify the prospective employees until September 1954 caused 
the other applicants to be surprised may be dispelled by reading the 
exhaustive cross-examination of the three prospective employees (Tr. 
1425-1575), which cross-examination was obviously based |on careful 
research into their backgrounds. The more than two months which 
elapsed between the identification of these men to the other applicants 


and their cross-examination was obviously put to good use by the other 


applicants. 
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This point is very important to appellant Greater Boston, since 
if the evidence is admitted, it would establish conclusively that Greater 
Boston is entitled to a strong preference in the factor of integration of 
ownership and management. 


IX. INTERVENOR'S CONTENTION THAT THE EVIDENCE 
SOUGHT TO BE OFFERED AT A REOPENED HEARING 
WAS NOT NEWLY DISCOVERED BY GREATER BOSTON. 

(intervenor's brief, pp. 20-29) 


The Intervenor's brief, Page 27, says: 


'’The actual |knowledge on the part of the principals of 
Greater Boston of the events described in the Globe's 
petition at the time they allegedly took place, was not 
denied. Instead, their non-disclosure in a timely 
fashion hy Greater Boston was defended on the ‘basis 
that lawyer-client privilege precluded such disclosure. 
(R. 6550-52)" 


Attached to Greater Boston's Petition to Reopen the Record for 
the Purpose of Receiving Newly Discovered Evidence is an affidavit of 
Arthur D. Cronin, President and Director of Greater Boston, which 
Says in part: 

"That prior'to January 31, 1957 I had no knowledge of the 

facts contained in the affidavits of Davis Taylor, John I. 

Taylor and John F. Reid and in the unsworn statement of 

Ralph Lowell which are attached to the Petition of Globe 

Newspaper Company to Intervene herein; that I am in- 

formed and believe that no other officer or director of 

Greater Boston Television Corporation had any knowledge 

of such facts prior to said date. (R. 6541)" 

In their answer to Greater Boston's Petition to’: Reopen the Record, 
counsel for WHDH raised the question of Mr. Francis T. Leahy's con- 
nection with the Globe (R. 6546-48). 


Greater Boston filed a reply to this answer which is the authority 
cited above for the statement by counsel for WHDH that actual knowledge 
on the part of the principals of Greater Boston was not denied, but 
their non-disclosure was defended on the basis of a lawyer-client privi- 
lege. The relevant portions of that reply are as follows: 


19 


"The allegation that Greater Boston in fact had such know- 
ledge is flatly false. Further it ill-becomes WHDG,| Inc. 
and its attorney, William J. Dempsey to speak of "sharp 
practice" on the same page of the answer on which a|com- 
pletely false representation is made to the Commission, 
with the knowledge that there is not a shred of evidence 

to support it. 


"The second allegation, namely, that Greater Boston is 
chargeable by law with such knowledge seeks to impute 
to Greater Boston the knowledge of the Globe's Boston 
attorney, gained in his confidential attorney-client as 
lationship with the Globe, solely by virtue of his 2.77% 
stockholding in Greater Boston and by virtue of the fact 
that he is a tenant of Maguire & Roche, the firm which 
has represented Greater Boston in these proceedings. 
Any lawyer with a rudimentary grounding in the ethics 
of his profession would know that the attorney-client 
relationship would forbid the disclosure by an attorney 
of information gained in confidence from his client. 
Counsel for Greater Boston are indeed shocked at the 
carelessness with the truth and the distortion of im- 
material facts in an effort to make them appear sinister. 
displayed in the answer of WHDH, Inc., as filed by Mr. 
Dempsey. 

* * * * * * 
"In its Petition to Reopen The Record, Greater Boston 
included an affidavit by its President to the effect that 
Greater Boston had no knowledge of the Globe allega-+ 
tions prior to the filing of the Globe petition. Greater 
Boston could easily furnish an affidavit from each of its 
stockholders, with the exception of Francis T. Leahy, 
that he had no such knowledge, and an affadavit from 
Francis T, Leahy that he never divulged the knowledge 
which he had to anyone connected with Greater Boston. 
WHDBH, Inc. has attached no affidavit of any kind to its 
answer, and since Greater Boston is without knowledge 
as to the identity of the person responsible for the 
various statements contained in that answer, Greater 
Boston does not propose to dignify these unsupported 
charges by filing further affidavits. Instead, Greater 
Boston respectfully suggests that the answer herein 
now requires the record to be reopened to resolve not 
only the issues set forth above, but the further issue as 
to whether or not the answer filed herein by WHDH, Inc. 
is so grossly misrepresentative of the facts as to consti- 
tute a disqualification of that applicant." 


1 The facts with respect to the connection of Mr. Vincent F. Leahy with this matter are as follows: 

He is the son of Mr, Francis T, Leahy and a junior associate with the firm of Maguire & Roche, At the 
time that the Globe was securing an opinion from Professor Donald Tumer at Harvard Law School, who 
specializes in anti-trust matters, with respect to the anti-trust implications of (continued on next page) 
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In the light of the facts with respect to this matter, the represen- 
tations of counsel for WHDH on Pages 26 through 29 of their brief are 
the most unlawyer-like and misleading representations the writer has 


ever seen in an appellate court. 


There is one small matter worthy of note in this connection. It 
will be observed that counsel for WHDH referred to Messrs. Francis 
T. Leahy and Richard Maguire as "principals" of Greater Boston. 
Neither one is an officer or director of Greater Boston; each is a 2. 77% 
stockholder in Greater Boston. If they are "principals", so is every 
other stockholder of Greater Boston. This serves again to illustrate 
the point made earlier in this brief that the Commission and the Inter- 
venor have treated the word "principal" as meaning someone on your 
side about whom you can say something good, or someone on the other 
side about whom you can say something bad. 


CONCLUSION 


There is more at stake in this case than a Construction Permit 
to own and operate Channel 5 in Boston. Public confidence, on the part 
of literally thousands of people, in the administration of justice is also 
at stake. 

Greater Boston submits that that public confidence should be 
strengthened and vindicated by this Court's reversing the decision of 
the Commission and remanding the case to it with instructions that the 
record in its present form will not sustain a grant to WHDH. 

Of Counsel: | Respectfully submitted, 


Richard Maguire JEREMIAH T. RILEY 
J.Joseph Maloney, Jr. Attorney for appellant, Greater 
31 Milk Street Boston Television Corporation 
Boston, Massachusetts 


{Foomote 1 continued from preceding page) the merger suggested by the Hezald-Traveler, Mr, Vincent F. 
Leahy accounted for his absence from the office for several hours on several days by telling his seniors in the 


firm that he was helping his father on something for the Globe which was very “hush-hush”. As we now know, 
he was acting as a conduit between his father and Professor Tumer, fumishing the necessary facts to the Pro- 
fessor to form the basis of his opinion, Mr. Francis T. Leahy, who is an elderly man, was thus saved the 
effort of travelling to Cambridge to confer with Professor Tumer. Prior to January 31, 1957, none of these 
facts was known to any officer or director or attomey for Greater Boston or to any stockholder of Greater 
Boston except Francis T, Leahy, and none of them was known by anyone associated with the firm of Maguire 
& Roche except Mr. Vincent F. Leahy who, as pointed out above, quite properly did not tell his associates 

in the firm anything about what he was doing at that time except that it was a “hush-hush” matter for the 
Globe. 
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PETITION OF APPELLANT, MASSACHUSETTS BAY TELECASTERS, 
INC,, FOR REHEARING BY THE COURT SITTING EN BANC, 
OR, ALTERNATIVELY, FOR REHEARING BY THE COURT 


INTRODUCTION 


ARGUMENT: Orton ater) fe ene pas gs AS 


I, It Was Not Timely At This Stage For The Court 
To "Rule Definitively” As To The Merits Of The 
Issues Raised By MBT's Appeal, While Retaining 
Jurisdiction And Ordering A Further Hearing, For 
The Evidence Adduced At The Further Hearing 
May Result In Disqualification Of Sitting Com- 
missioners, May Be Pertinent To Issues Raised 
By MBT's Appeal, Or May Render Said Issues 
Moot an eee Se Se TO ae 


Inasmuch As The Court Properly Ruled That 

The Record Must Be Reopened For Newly 
Discovered Evidence And For Further Findings 
Which May Have Comparative Significance, The 
Order Of The Court Should Have Vacated The 
Commission's Original Decision And Orders And 
Directed That The Commission, After Making 
The Essential New Findings, Enter A Decision 

And Orders As Appropriate Upon All The Evidence 
Betore fe es es ip Pen Pee ee 


Since, By The Terms Of The Court's Order, The 
Record Must Be Reopened To Hear Newly Discovered 
Evidence Of Public Importance Respecting Efforts 
To Influence The Commission, It Should Also Be 
Opened To Hear Newly Discovered Evidence Of 
Similar Public Concern Respecting Threats By The 
President Of WHDH To Use Channel 5 fo Drive 

His Newspaper Competitors Out Of Business 


The Definitive Ruling Of The Court That MBT's 
Appeal Lacked Merit Was Clearly Erroneous And 
In Conflict With Prior Decisions Of This Court, 
Insofar As The Court Held: (1) That The Com- 
mission Acted Lawfully In Foreclosing MBT From 
Any Opportunity To Introduce Evidence To Show 
That WHDH's Proposals Were Defective; (2) That 
The Commission Properly Ruled That WHDH's 
Program Proposals Were Equal To MBT's Although 
WHDH Failed To Introduce Evidence From Which 
The Commission Could Determine What WHDH's 
Proposals Would Be; and (3) That The Commis- 
sion Acted Reasonably In Awarding To WHDH 
Solely On The Basis Of Its Experience And Record 
Derived From Its Overconcentrated Control Of 
OtherMedia , 2. ,. . . wk, 


A. The Court, Without Adverting to the Con- 
trolling Provisions of the Administrative 
Procedure Act, Committed Patent Error in 
Definitively Ruling that the Commission 
Acted Properly in Denying MBT any Oppor- 
tunity to Introduce Evidence Respecting 
WHDH's Studio, Equipment and Staffing 
Proposals gw ww le 


(ii) 
INDEX (Cont'd.) 


The Court Committed Patent Error, and 

Sub Silentio Overruled Two of its Earlier 
Decisions, in Definitively Ruling that the 
Commission Could Find WHDH's Program 
Proposals Equal to MBT’s Although The 

Record was Barren of Evidence from which 

the Nature of WHDH's Proposed Program- 

ing Could be Determined ‘ Pe ee 


The Court Erred, Respecting a Critical 
Matter of Law, in Ruling that the Com- 
mission Acted Reasonably in Awarding to 
WHDH Sotély on the Basis of Its Experience 
and Record Achieved as a Result of Its 
Overconcentrated Control of Other Mass 
Media . . . . . . ° . 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13, 896 


MASSACHUSETTS BAY TELECASTERS, INC., 
Appellant 
Vv. 

FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 

and 
WHDH, INC., 
Intervenor. 


PETITION OF APPELLANT, MASSACHUSETTS BAY ae 

CASTERS, INC., FOR REHEARING BY THE COURT SIT- 
TING EN BANC, OR, ALTERNATIVELY, FOR REHEARING 
BY THE COURT 


Appellant, Massachusetts Bay Telecasters, Inc. (hereinafter 
called "MBT"), respectfully requests rehearing by and reargument 
before the Court sitting en banc, of its Decision, filed July 31, 1958, 
in Case No. 13,896, or, alternatively (should said relief be denied), 
rehearing by and reargument before the Court, with respect tc the 


following points: 
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1, Whether the Court, although entering only an interlocutory 
order requiring the Federal Communications Commission (hereinafter 


called the "Commission"), Appellee herein, to reopen the record for 
newly discovered evidence of a character which may show that the case 
was not decided by a qualified quorum of the Commission, which may 
bear upon many of the issues raised by MBT in its appeal, or which 
may (by causing the disqualification of WHDH, Inc. (hereinafter called 
"WHDH"), Intervenor herein, which received the award) render said 
issues moot, should, at this stage, have "rule[d] definitively" that the 
issues raised by MBT in its appeal are lacking in merit; 


2. Whether the order of the Court, so remanding the case to 
the Commission for a further evidentiary hearing, should be amended 
so as to direct the Commission to vacate its original decision and orders 
and, after the completion of said evidentiary hearing and its findings 
thereon, to make a new decision and orders predicated on all of the evi- 
dence before it; 


3. Whether said order of the Court should be amended to direct 
the Commission, at the reopened hearing, to receive newly discovered 
evidence offered by MBT on its petition to reopen the record respecting 
threats by Mr. Choate, President of WHDH, to use Channel 5, if awarded 
to it, to drive competitors of the newspapers owned by its parent cor- 
poration out of business and predatory efforts by him to force such 
competitors into 2 merger; and 


4. Whether the "definitive" ruling of the Court as to the 
merits of MBT’s appeal was correct, in the following respects: 


a. Insofar as the Court ruled, contrary to the specific 
provisions of Sections 7(c) and 7(d) of the Administrative 
Procedure Act, 5 U.S.C. Sections 1006(c), 1006(d), that 
the Commission did not commit prejudicial error in ex- 
cluding rebuttal testimony, offered by MBT, respecting 
the studio, equipment and staffing proposals of WHDH, 
to whom the Commission awarded the channel; 
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b. Insofar as the Court ruled, contrary to its holdings 


in Plains Radio Broadcasting Co. v. F.C.C., 85 US. 
App. D.C. 48, 51, 175 F. 2d 359, 362, and W.S, Batterie’ 
Theatres v. F.C.C., 99 U.S. App.D.C. 71, 237 F.2d 552, 
that the Commission properly found WHDH's program 
proposals to be equal to MBT's despite the failure of 


WHDBH to introduce evidence from which the Commission 
could determine what WHDH's programs would be; and 


Cc. Insofar as the Court ruled that the decision of the 
Commission was warranted, on the entire record, de- 
spite the fact that (i) MBT was found to be entitled to a 
significant preference over WHDH with respect to a 
versification of control of media of mass concentration, 
(ii) MBT was found equal to or superior to WHDH with 
respect to every other criterion except those predi- 
cated on experience, and (iii) WHDH was granted the 
award solely on the basis of preferences to it on account 
of the experience it had derived by reason of its concen- 
trated control of other mass media, - a factor which, 
under the public interest criterion, must be viewed |as 
a basis for demerit, rather than as the basis for a 
controlling preference. 


INTRODUCTION 


This appeal from an award by the Commission in a comparative 
television case was unanimously decided by the Court on interlocutory 
grounds which had never been briefed or argued, and which arose only 
after the appeal had been submitted for decision. In its opinion, how- 


ever, the Court (Chief Judge Edgerton dissenting) purported to decide 


with finality the issues which had been raised and argued. 


Before the Commission, the case had been heard pursuant to 
newly amended Section 1.841 of the Commission's Rules (47 CFR 
1.841). During the hearing the Examiner interpreted the new rule to 
preclude MBT and another applicant from introducing testimony and ex- 
hibits to show that WHDH's equipment, studio and staffing proposals 


were defective. Accordingly, the only evidence heard as to the ade- 
quacy of WHDH's proposals was that introduced by WHDH itself. This 


ruling of the Examiner was affirmed by the Commission upon the prin- 
cipal ground that the Commission, as an expert tribunal, had| no need 


4 


for expert evidence presented by adverse parties in order to evaluate 
television studio, staffing and equipment proposals. 


After the date of the Examiner's recommended decision, in 
which he found Greater Boston Television Corp. (hereinafter called 
"Greater Boston") best qualified, MBT second-best qualified, and 
WHDH least qualified of all five applicants, and after exceptions there- 
to and argument before the Commission thereon by all parties, Globe 
Newspaper Company (hereinafter called the "Globe"), a competitor of 
Boston Herald-Traveler Corp. (hereinafter called "Herald-Traveler"), 
parent corporation of WHDH, filed a petition supported by affidavits of 
its principal officers requesting leave to intervene and requesting that 
the record be reopened for receipt of evidence that the Herald-Traveler 
and WHDE: 


(1) had made persistent efforts to eliminate 
competition in the newspaper field in Boston, and had 
engaged in predatory practices to achieve that end; 


(2) had threatened the Globe that if the Herald- 
Traveler secured the television station in Boston, it 
would use it "to injure the Globe" and "drive you out 
of business"; and 


(3) had, with the intent of forcing the Globe to 
merge with it, attempted to upset loan agreements 
with financial institutions which the Globe had pro- 
cured in order to construct an essential new building. 


Since these matters, previously unknown to MBT, went to the 
heart of the comparative issues, MBT, immediately upon learning of 


them, filed its own petition to reopen, also alleging, and asking oppor- 
tunity to prove, the same facts. 


On April 25, 1957, the Commission issued its opinion and 
orders granting WHDH's application, denying that of MBT, and denying 
MBT's petition to reopen the record. The Commission found for WHDH 
over MBT solely on account of WHDH's experience and record as a 
newspaper-radio combine. It found MBT to be the second-best qualified, 
being preferable to or equal to WHDH in all areas except experience and 
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being preferable to or equal to Greater Boston in every area of com- 
* 
parison. 


After briefing, argument and submission of this appeal to the 
Court, evidence previously unknown to MBT was heard by the Special 
Subcommittee on Legislative Oversight of the House Committee on 
Interstate & Foreign Commerce tending to indicate that one or more 
persons may have sought improperly to influence the Commission in its 
decision and that one or more Commissioners may have erroneously 
failed to disqualify themselves from passing upon the merits of the 
various applications. This evidence included testimony by former 
Commissioner McConnaughey (who participated in the decision of the 
Commission below and voted for WHDH) in which he admitted that Mr. 
Choate, President of WHDH, had conferred ex parte with him with re- 
ference to the case while it was under consideration by the Commission. 


eK 
The same Subcommittee, in continuing its investigation at a later date, 


also heard testimony by the officers of the Globe that Mr. Sinclair 
Weeks, Secretary of Commerce, had admitted to them that he had intro- 
duced Mr. Choate to "members of the Commission" (Tr. 1292), and 
testimony by Mr. Choate admitting that he had arranged to meet and 

had met with Commissioner McConnaughey while the case was pending 
but (in direct conflict with Mr. McConnaughey's testimony) denying that 


The Court in its opinion remarked that it may be significant that neither the 
Examiner nor any Commissioner voted to award to MBT. (Opinion, Slip Sheet 
p. 13). It is much more significant that the Commission, in contra: ting MBT with 
WHDH, found MBT: (1) equal to WHDH in most respects; (2) better|than WHDH 
in other respects; and (3) behind WHDH only with regard to the experience fac- 
tors, and in contrasting MBT with Greater Boston (the other appellant) found 
MBT: (1) equal in several respects; (2) superior in three respects (including one 
("Special matters") which the Commission regarded as very important) and (3) 
deficient in no respect whatever. MBT was manifestly the Commission's selec- 
tion as the most qualified applicant other than WHDH, and WHDH was preferred 
to MBT solely because of its experience as a newspaper-radio combine. 


The Examiner, as previously noted, had rated WHDH the least! well qualified 
of all the five applicants then in the proceedings and rated MBT second only to 
Greater Boston. 
sie Stenographic Transcript of Hearings Before the Subcommittee in Legislation 
Oversight, Boston, Mass., Vol. 13 (June 6, 1958). 
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he had spoken or sought to speak about WHDH or its application (Tr. 
1265). 

The Court, in its opinion, took judicial notice of the newly 
discovered evidence heard by the House Subcommittee (Opinion, Slip 
Sheet, p.20 et seq.) and, on its own motion, unanimously ordered that 
the case be remanded to the Commission for an evidentiary hearing 
and findings as to whether any member of the Commission should have 
disqualified himself, whether the grant to WHDH was void or should be 
set aside, and whether the conduct of any applicant, if not of a dis- 
qualifying character, had been such as to reflect adversely on it from 
a comparative standpoint. 


However, although entering only the above-mentioned inter- 
locutory order, the Court in its opinion (Chief Judge Edgerton dis- 
senting) "rule[d] definitively" to the effect "that the Commission's 
findings and conclusions are not lacking in substantive support on the 
whole record", thus ruling against MBT on the merits of the issue 
raised by its appeal (Opinion, Slip Sheet, pp. 19-20). 


ARGUMENT 
I. 


IT WAS NOT TIMELY AT THIS STAGE FOR THE COURT TO "RULE 
DEFINITIVELY" AS TO THE MERITS OF THE ISSUES RAISED BY 
MBT'S APPEAL, WHILE RETAINING JURISDICTION AND ORDERING 
A FURTHER HEARING, FOR THE EVIDENCE ADDUCED AT THE 
FURTHER HEARING MAY RESULT IN DISQUALIFICATION OF SITTING 
COMMISSIONERS, MAY BE PERTINENT TO ISSUES RAISED BY MBT'S 
APPEAL, OR MAY RENDER SAID ISSUES MOOT. 


In determining upon an appropriate disposition of this case in 
the light of evidence of improper influence which became known only 
after submission of the appeal, the Court faced a novel and important 
procedural question upon which the parties had no prior opportunity to 
be heard. The course actually taken by the majority of the Court - 


There was also testimony by Mr. McConnaughey (referred to by the Court) 
that Forrester Clark, a stockholder and director of MBT, met with him, and 
that certain representatives of the Globe (which is indirectly affiliated with 
Greater Boston through its attorney, one of its directors, who is a Greater Boston 
stockholder) "read the riot act to [him] about ... ever considering granting this 
to [WHDH]." MBT, for its part, velcomes full inquiry into all direct or indirect 
efforts to influence the Commission, includiag the allegations respecting its 
stockholder, Mr. Clark. 
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determination of all issues raised on the appeal and resubmission only 
with respect to the new issue - was, it is respectfully contended, in- 
correct, and may serve to preclude the early disposition of the case by 
a qualified quorum of the Commission on the basis of all pertinent 
factors. 


While recognizing that serious questions, which require fur- 
ther hearing, have arisen with regard to whether the decision herein 
was reached on the basis of a proper, judicious consideration of the 
record, the majority has nevertheless purported to "rule definitively” 
against MBT with respect to all of the issues raised by it onjits appeal, 
including the ultimate question whether, upon the whole record, the 
denial of MBT's application and the granting of that of WHDH| was war- 
ranted. 


As the Court has noted, one of the four Commissioners who 


voted for WHDH was Commissioner Mack, who resigned from the Com- 
mission after evidence respecting his activities was adduced before the 
House Subcommittee. Another was Commissioner McConnaughey, who 
has testified before the Subcommittee that he was contacted ex parte by 
Mr. Choate, WHDH's President. And if the implications of additional 
testimony before the Subcommittee prove accurate, Mr. Choate and/or 
other WHDH principals were introduced ex parte to the remaining Com- 
missioners by Mr. Weeks, Secretary of Commerce. Under these circum- 
stances, for the Court to "rule definitively" as to the merits of the 
issues raised by MBT on its appeal is to ignore the implications of its 
own ruling respecting the need for further hearing and to ignore the 
essential realities respecting the nature of a comparative hearing. 


The comparative hearing, as the Court itself noted in its 
opinion, entails "basically a matter of judgment, often difficult and 
delicate. . .". (Opinion, Slip Sheet, p.14). To rule, as the majority 
of the Court has done here, that the judgment so exercised was reason- 
able in all respects, while recognizing that one or more Commissioners 
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may have been affected by extraneous considerations, involves a basic 
contradiction, particularly where as here the 'Commission's choice 
may not have been inevitable" (Opinion, Slip Sheet, p. 19). 


Even as a matter of accepted standards of judicial adminis- 


tration (and wholly ignoring the implications of evidence regarding in- 
fluence) it is obviously not timely, at this juncture, for a definitive 
ruling to be made on the merits of the issues raised by MBT. 


A comparative hearing entails, of its very nature, a mesh of 
closely interrelated issues. Thus, much or all of the newly discovered 
evidence to be received by the Commission may bear upon issues al- 
ready ruled upon. For example, evidence of attempts by Mr. Choate 
or WHDH to influence the Commission, should it be forthcoming, would 
bear upon the findings and conclusions of the Commission respecting 
the character, credibility and qualifications of principals, and upon 
MBT's petition to reopen the record for evidence respecting threats by 
the same individual to use the Channel, if obtained by his company, to 
achieve unlawful, anti-competitive ends. But by purporting to rule 
definitively, at this time, upon the propriety of the Commission's ori- 
ginal findings and conclusions, the Court has, in effect, foreclosed it- 
self from having before it, in considering the propriety thereof, such 
new findings and conclusions as may be reached by the Commission at 
the reopened hearing. 


Similarly, by acting prematurely, the Court may have made 
rulings on vital issues which, in the end, will prove to have been merely 
advisory. This would be the result, for example, should WHDH be dis- 
qualified by Mr. Choate's activities. If that should occur, all of the 
issues raised by MBT would be rendered moot. 


In the light of these circumstances, the Court plainly erred in 
passing, at this time, upon the merits of MBT's appeal. The approp- 
riate course would be to resubmit the case without decision as to the 
issues thus far raised. 


II. 


INASMUCH AS THE COURT PROPERLY RULED THAT THE RECORD 
MUST BE REOPENED FOR NEWLY DISCOVERED EVIDENCE |AND FOR 
FURTHER FINDINGS WHICH MAY HAVE COMPARATIVE SIGNIFICANCE, 
THE ORDER OF THE COURT SHOULD HAVE VACATED THE COMMIS- 
SION'S ORIGINAL DECISION AND ORDERS AND DIRECTED THAT THE 
COMMISSION, AFTER MAKING THE ESSENTIAL NEW FINDINGS, ENTER 
A DECISION AND ORDERS AS APPROPRIATE UPON ALL THE EVIDENCE 
BEFORE IT. 


A second critical error in the court's decision herein - with 
respect to a matter as to which no argument has yet been had - is that 
the Court, by the narrowly confining terms of its order, has impeded 
the expeditious disposition of the case by the Commission on the basis 
of all the evidence, including that to be received at the reopened hearing. 


The Court properly recognized that conduct of the parties re- 
specting the adjudication before the Commission, and the effect of said 
activities upon the Commissioners, is a matter of great public im- 
portance, and that,where evidence has been newly discovered regarding 
the propriety of such conduct, an evidentiary hearing is essential. 

The Court also properly recognized that the evidence adduced may have 
either disqualifying or comparative significance and, accordingly, 


properly ordered findings, inter alia, as to whether any party must be 


disqualified and as to whether any party must receive a demerit of a 
comparative nature. However, the Court erred insofar as it failed to 
vacate the Commission's original decision and orders, and failed to 
direct that after the new hearing findings and conclusions be [made on 
the basis of the whole record. 


Surely, if findings are hereafter made tending to show conduct 
by a party which might be a basis for disqualification or which might 
warrant a comparative demerit, the Commission should be free, in the 
exercise of its primary jurisdiction, to evaluate the significance of said 
conduct on the ultimate public interest criterion in the light of all of 


the evidence respecting comparative qualifications. Suppose, for 
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example, that the Commission should find (as indicated by Commis- 
sioner McConnaughey's testimony before the Subcommittee) that Mr. 
Choate of WHDH had made an ex parte effort to influence the decision, 
but should find, further, that said conduct had not been known to or 
authorized by the other principals or directors of WHDH or its parent 
corporation. In accordance with the settled principles of primary juris- 
diction, the Court should have, initially, the Commission's view not 
only as to whether WHDH is disqualified by such conduct but also 
whether, considering said fact in conjunction with all of the other evi- 
dence in the record, the award should go to WHDH or to another appli- 
cant, and, if the latter, which other applicant should receive it. 


Moreover, the new evidence to be received by the Commission 
may have vital significance with respect to the relative positions of 


various applicants in connection with other comparative criteria as to 
which the Commission, in its decision, has already made findings. 


As an example, the Commission in its decision made both basic and 
conclusionary comparative findings bearing upon qualifications of pro- 
posed staff members, as to character and background of proposed 
principals, and as to the credibility of witnesses, and made comparative 
evaluations predicated on these findings. To the extent that the new 
evidence now to be received may be probative with respect to these 
matters, and may call, in the judgment of the Commission, for re- 
appraisal of ultimate, comparative conclusions in these areas, the 
Commission should be free to utilize it for these purposes. Just as the 
Court, by its definitive ruling on the merits of MBT's appeal, has de- 
nied itself the benefit of the newly discovered evidence, in appraising 
other issues, so, by the constricting terms of its order, it has pre- 
cluded the Commission from evaluating the impact of the new evidence 
on issues previously considered. 


The Court in its opinion professed to recognize "the primary 


responsibility and function of the Commission itself in these particulars." 
(Opinion, Slip Sheet, p. 24) But, by the terms of its order, the Court 
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has so narrowly confined the Commission that such primary jresponsi- 


bility cannot be exercised. 


Should the case be remanded under the terms of the present 
order, the Court, after the Commission's new findings are made, will 
be obliged to adopt either of two courses: (a) to substitute its ultimate 
judgment upon comparative matters for those of the Commission, by 
determining for itself which applicant should receive the award, in the 
light of the Commission's old and new findings, or (b) to resubmit the 
case once again to the Commission for a decision on the whole record. 
The first alternative, obviously, would constitute an improper exercise 
of the administrative jurisdiction of the Commission. The second, just 
as obviously, would entail a needless further delay in the final disposi- 
tion of the case. 


The appropriate course, it is submitted, is for the ¢ase to be 
resubmitted with directions to the Commission to vacate its prior orders 
and decision, to reopen the record for receipt of the newly discovered 
evidence respecting influence, and for findings and decision on the whole 
record. 


Il. 


SINCE, BY THE TERMS OF THE COURT'S ORDER, THE RECORD 
MUST BE REOPENED TO HEAR NEWLY DISCOVERED EVIDENCE 
OF PUBLIC IMPORTANCE RESPECTING EFFORTS TO INFLUENCE 
THE COMMISSION, IT SHOULD ALSO BE OPENED TO HEAR NEWLY 
DISCOVERED EVIDENCE OF SIMILAR PUBLIC CONCERN RESPECT- 
ING THREATS BY THE PRESIDENT OF WHDH TO USE eiacig 5 
TO DRIVE HIS NEWSPAPER COMPETITORS OUT OF BUSINESS. 


In calling for a reopened hearing for evidence discovered after 
the appeal was submitted, the Court failed to advert to the relationship 
between that evidence and the newly discovered evidence upon which 
MBT had earlier sought reopening, and failed to advert to the fact that 
need for rehearing as to the later discovered evidence vitiates all 
reasonable basis for a denial of a rehearing respecting the earlier dis- 
covered evidence. 
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On its own initiative and with manifestly proper concern for 
the public interest, the Court has ordered the Commission to reopen 
the record for newly discovered evidence respecting efforts improperly 
to influence the Commission, but has nevertheless definitively ruled 
that the Commission need not reopen the record to receive newly dis- 
covered evidence of equal public concern, respecting threats by Mr. 
Choate, President of WHDH (who was also charged before the Congres- 
sional Committee with seeking to use improper influence), to utilize 
Channel 5, if awarded to his company, to drive the Globe, Herald- 
Traveler's principal competitor, out of business. 


The Court, in ordering reopening of the record for receipt of 
newly discovered evidence respecting influence, acted in accordance 
with numerous precedents. The Court has often ruled that the public 
interest in having television channels awarded to the best-qualified 
applicant weighs so heavily, in contrast to considerations of adminis- 
trative finality, that the Commission must reopen the record where 
newly discovered evidence becomes available when such evidence bears 


significantly upon critical comparative issues in the proceeding. The 
Enterprise Company v. F.C.C., 97 U.S. App.D.C. 374, 231 F.2d 708, 
cert.den. 351 U.S. 920; W. S. Butterfield Theatres v. F.C.C. , 99 U.S. 
App. D.C. 71, 237 F.2d 552; WKAT, Inc. v. F.C.C. (Cases Nos. 13, 718, 
14, 021 and 14, 170). 


But in ruling definitively, in the very Same opinion, that the 
Commission need not reopen the record to hear newly discovered evi- 
dence to the effect that Mr. Choate is motivated by the deliberate pur- 
pose to use Channel 5 to stifle competition, the Court acted inconsistently 
with those very same precedents. 


Evidence to the effect that one of the applicants is determined 
to use the Channel for unlawful ends, subversive of the public interest, 
is no less vital to the public interest than evidence that the same appli- 
cant has adopted unlawful means to attain its goal. Indeed, the evidence 
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respecting WHDH's unlawful objectives and the evidence respecting 
its unlawful tactics may well be intertwined and related. If Mr. Choate 
intended to use Channel 5 for the unlawful end of stifling competition, 
would he be loath to use unlawful means to obtain the Channel? Or if 
he did stoop to unlawful means to obtain the Channel, would this not 
reinforce evidence of his purpose to use the Channel to achieve an un- 
lawful goal? 


The anomalous nature of the Court's refusal to order the Com- 


mission to reopen the record for the newly discovered aaa of 


WHDH's unlawful purpose is compounded, moreover, since the record 
is now to be reopened, and a further evidentiary hearing is now to be 
held, in any event. The only conceivable justification for foreclosing 
rehearing respecting WHDH's unlawful intention to injure competitors 
is a consideration of administrative finality. But since reopening, and 
further delay, is now mandatory, this consideration has no pertinence 


to the facts of this case. 


In its opinion the Court implies that Mr. Choate may not have 
actually made the threats which Globe officers, in their affidavits, 
swore that he had made. Thus, the Court makes reference to Mr. 
Choate's answering affidavit, denying the charge and to his argument 
therein that he would have been acting ridiculously in making the threats, 
as alleged, shortly after the date of the Examiner's recommended de- 
cision for an award to another applicant. (Opinion, Slip Sheet, | p. 7-8) 
But the question here—as in the case of the same individual's alleged 
efforts to use improper influence — is one of fact, and is too|vitally 
important to be resolved by speculation. This issue, like tha respect- 
ing improper influence, can only be ruled upon definitively ae an 
evidentiary hearing. 


Moreover, in the light of the testimony of former Commissioner 
McConnaughey respecting the activities of Mr. Choate, and in the light 
of the later testimony before the same Subcommittee that Secretary Weeks 
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had admitted introducing principals of WHDH to members of the Com- 
mission, it no longer seems ridiculous that Mr. Choate should have 
been confident, even following an adverse Examiner's report, that his 
company would ultimately receive the award. Here again, the newly 
discovered evidence offered by MBT respecting Mr. Choate's threats - 
which the Court has ruled need not be heard - would seem to be closely 
intertwined with the newly discovered evidence respecting influence, 

and to have significant probative force with regard to the latter issue. 

If Mr. Choate did confidently threaten, while the case was still pending, 
to use the Channel for unlawful ends, this fact would be extremely perti- 
nent in weighing conflicting evidence - which the Court has directed the 
Commission to receive - respecting whether he had, contemporaneously, 


exercised improper influence upon members of the Commission. 


Furthermore, the fact that Mr. Choate flatly denied by sworn 
affidavit the charges of Globe officers (also made by sworn affidavit), 
far from being a defensible basis for refusal to reopen the record, is, 
of itself, an additional and imperative reason for holding an evidentiary 
hearing. The fact of unadorned conflict between the sworn statements 
of Globe officers and the answering affidavit of Mr. Choate - like the 
fact of similar conflict between the testimony of former Commissioner 
McConnaughey and the answering testimony of Mr. Choate before the 
House Subcommittee - raises a serious question respecting credibility 
and character. Inasmuch as Mr. Choate, as already shown by the 
Commissioner's findings, will be the principal policy-maker in the 
management of Channel 5, should WHDH retain the award, the question 


of his credibility and character should also be considered on the basis 


of an evidentiary hearing covering all of the newly discovered evidence. 
Only so can the public interest be adequately protected. 
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IV. 


THE DEFINITIVE RULING OF THE COURT THAT MBT'S APPEAL 
LACKED MERIT WAS CLEARLY ERRONEOUS AND IN CONFLICT 
WITH PRIOR DECISIONS OF THIS COURT, INSOFAR AS THE COURT 
HELD: (1) THAT THE COMMISSION ACTED LAWFULLY IN FORE- 
CLOSING MBT FROM ANY OPPORTUNITY TO INTRODUCE |EVI- 
DENCE TO SHOW THAT WHDH'S PROPOSALS WERE DEFECTIVE; 

(2) THAT THE COMMISSION PROPERLY RULED THAT WHDH'S 
PROGRAM PROPOSALS WERE EQUAL TO MBT'S ALTHOUGH WHDH 
FAILED TO INTRODUCE EVIDENCE FROM WHICH THE C ISSION 
COULD DETERMINE WHAT WHDH'S PROPOSALS WOULD BE; AND 
(3) THAT THE COMMISSION ACTED REASONABLY IN AWARDING TO 
WHDH SOLELY ON THE BASIS OF ITS EXPERIENCE AND RECORD 
DERIVED FROM ITS OVER-CONCENTRATED CONTROL OF OTHER 
MEDIA. 


A. The Court, Without Adverting To The Controling 
Provisions Of The Administrative Procedure) Act, 
Committed Patent Error In Definitively Ruling 
That The Commission Acted Properly In Denying 
MBT Any Opportunity To Introduce Evidence |Re- 
specting WHDH's Studio, Equipment and Staffing 
Proposals. 
The present comparative proceeding was one of the first con- 
ducted by the Commission under its new rules of procedure pursuant to 
which parties, in their own affirmative presentations, do not have 
opportunity to introduce testimony respecting defects in the proposals 
of other applicants. As the Commission itself said, in its decision 


"Admittedly, under the amended section, the 
first opportunity given the applicants to point out 
errors or inadequacies in their opponents' cases is 
during the rebuttal period, except for the matters 
that can be covered during cross-examination. . .|" 
(R. 10, 063). 
Despite this fact, the Examiner excluded MBT's proffered 

rebuttal testimony and exhibits intended to show serious comparative 
defects in WHDH's studio, equipment and staffing proposals; Though 
this evidence was manifestly competent, relevant and non-cumulative, 


the Commission affirmed the Examiner. And this action by|the Com- 


mission, as shown by its decision (R. 10, 063) and the Court's opinion 
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(Opinion, Slip Sheet, p.5), was founded on the proposition that the 
Commission, as an epert tribunal, may pass upon the adequacy of 
such proposals without the aid of adverse testimony. 


Whatever may be the scope and sweep of the Commission's 
expertise, Section 7(c) of the Administrative Procedure Act, 5 U.S.C. 
Section 1006(c) (hereinafter cited "APA") specifically provides that 


". . [E]very party shall have the right to present 

his case or defense by oral or documentary evi- 

dence, to submit rebuttal evidence, and to conduct 

such cross-examination as may be required for a 

full and true disclosure of the facts. . . ." 

The Commission, it is true, may, as an expert body, take 
official notice of facts within its expertise; but even where official 
notice is relied upon, receipt of rebuttal evidence is required. Thus, 
Section 7(d) of the APA provides: 


“Where any agency decision rests on official notice 

of a material fact not appearing in the evidence in 

the record, any party shall on timely request be 

afforded an opportunity to show the contrary." 

Here, the Commission and the Examiner ignored the mandate 
of Section 7(c), by excluding evidence offered to rebut that introduced 
by WHDH, and ignored the mandate of Section 7(d), by relying upon 
its own expert knowledge to determine the facts, but without stating, 
until final decision was rendered, what facts it was noticing, and with- 
out granting MBT any opportunity to introduce its proffered evidence 
in order "to show the contrary". In short, the issues respecting the 
adequacy of WHDH's proposals were decided by the Commission 


entirely upon the evidence presented by WHDH and facts (never parti- 
cularized) which the Commission, as an expert body, claimed to know 


from extra-record sources. Although MBT had prepared extensive 


evidence on these factual issues, it was presented ho opportunity, at 


any stage, to place its evidence before the Commission. 
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The Court, in resolving the instant question contrary to the 
mandate of the APA, seemed to have misapprehended the nature and 
importance of the problem; the Court's opinion simply states the fact 
that the evidence was excluded, without discussing the law, |and with- 
out reference to the controling provisions of the APA. (Opinion, Slip 
Sheet, pp. 5-6). This summary treatment of a vital issue of procedural 
fairness was apparently predicated on the erroneous conclusion that 


"[The Commission] considered that the contentions as 
to studio and equipment proposals were of no materiality 
to the ultimate decision." (Opinion, Slip Sheet, p. 6), 


and, accordingly, that 
"We find no prejudicial error" (Opinion, Slip Sheet; p. 6). 


The Commission, in fact, did not find the issue of the adequacy 


of WHDH's studio, equipment and staffing proposals to be of no ma- 
teriality but, on the contrary (as the Court itself noted elsewhere in its 
opinion (Opinion, Slip Sheet, p.5)), relied upon its own expertise, un- 
aided by evidence offered by MBT, to evaluate the adequacy jof said 
proposals. The proffered evidence as to the inadequacy of said pro- 
posals, moreover, was plainly material, for the comparative merits 
of the studio, equipment and staffing proposals were among the most 
critical areas of comparison, and, in addition, reflected upon the value 
of the experience of WHDH - which experience, in the end, was the 
controling factor in the Commission's award to WHDH. 


For these reasons, also, the Commission's refusal! to receive 
evidence from any party other than WHDH itself as to the adequacy of 
WHDH's proposals could not conceivably be viewed as non-prejudicial. 
MBT was found by the Commission to be equal or better than WHDH 
with respect to every category of comparison except those pertaining to 
experience. WHDH received the award solely by reason of its two pre- 
ferences in the latter area. If the Commission had received|the excluded 
evidence, MBT might have gained preferences over WHDH (nather than 
merely being found equal with WHDH) as to studio, equipment and staff- 
ing, and WHDH might have been denied the critical preference it did 


18 


receive for its experience, on the ground that the deficiencies in its 
proposals showed that its experience had been of little or no advantage 
to it. 


B. The Court Committed Patent Error, And Sub 
Silentio Overruled Two Of Its Earlier Decisions, 
In Definitively Ruling That The Commission Could 
Find WHDH's Program Proposals Equal to MBT's 
Although The Record Was Barren Of Evidence From 
Which The Nature Of WHDH's Proposed Programing 
Could Be Determined. 
The Court, although definitively ruling against MBT on the 
merits of its appeal, did not discuss in its opinion several of the im- 
portant issues raised and argued by MBT. The principal issue thus 
decided without discussion was whether the Commission may find an 
applicant's program proposals equal to those of another applicant, al- 
though the first applicant has introduced no evidence from which the 
nature of his proposals can be definitely determined. And the Court's 
ruling with respect to this issue (Chief Judge Edgerton dissenting) en- 


tailed the sub silentio overruling of two of the Court's most important 


decisions with respect to comparative hearings - Plains Radio Broad- 
casting Co. v. F.C.C., 85 U.S. App. D.C. 48, 175 F.2d 359, and 

W. S. Butterfield Theatres v. F.C.C. , 99 U.S. App.D.C. 71, 237 F.2d 
552 - the latter decisions having been entered, it may be noted, over 
the dissent of Judge Danaher, who wrote the opinion of the Court herein. 


At the hearing, WHDH, although clearly admitting its expec- 
tation that it might affiliate with a network (Tr. 621-625; R. 5346), intro- 
duced only a non-network program proposal. Accordingly, the Com- 
mission had no way of knowing either which local programs would be 
Omitted and which retained or which network programs would be utilized 
by WHDH, or how these programs would compare with those proposed 
by MBT. The Commission, however, made general findings only, to 
the effect that the programing of each applicant had "over-all balance" 
(R. 10,123), and found WHDH equal to MBT in this area, despite the gap 
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in the evidence, on the ground that network affiliation (and resultant 


program changes) was a matter for the applicant's discretion|(R. 10, 123). 


These rulings by the Commission flatly contradicted earlier 
holdings of this Court. As the Court said in the Plains Radio) case, 
supra, 


"... [Proposed programing] is a comparative considera- 
tion, and the question is not whether the applicant will 
present a well-rounded program but whether its proposals 
will better serve the public interest than will those of 
another applicant. How can a conclusion be reached 
to which proposal is better, if the nature of one of 


is not known?" Plains Radio Broadcasting Co. v. F 
85 U.S. App.D.C. 48,51; 175 F.2d 359, 362. 
And as was reemphasized in the Butterfield case, supra, | 


",,,..General conclusions about the character of a 
program proposal are inadequate in a comparative 
proceeding. The Commission must make findings as 
to the program proposal ‘and it must receive evidence 
upon which to base those findings'." (Id. , 237 F. 2d at 
558). 


Thus, in ruling definitively that the Commission did not err, the Court 
herein has overruled the Plains Radio and Butterfield cases. | 


In view of the sharp conflict between the prior rulings of this 
Court, on the one hand, and the view expressed by Judge Danaher in 


his dissent in the Butterfield case, and adopted, without discussion, by 


Judge Danaher and Judge Burger here, reargument before the full 
bench, respecting this issue, is manifestly called for, both in fairness 
to MBT and so as to avoid confusion in the future respecting the ad- 
ministration of comparative hearings by the Commission. | 


Cy The Court Erred, Respecting A Critical Matter 
Of Law, In Ruling That The Commission Acted 
Reasonably In Awarding To WHDH Solely On The 
Basis Of Its Experience and Record Achieved As 
A Result Of Its Overconcentrated Control Of 
Other Mass Media. 


Another of the principal issues raised by MBT, on its appeal, 
was whether the Commission acted lawfully when, although it purported 
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to give WHDH a demerit because of its overconcentrated control of news- 
papers and radio stations in the Boston area, it nevertheless awarded 
WHDH a controling preference solely on the ground of the experience 
gleaned by it through such overconcentrated control. The Court, in its 


opinion, discussed at length the question (never raised by MBT or any 
other appellant) whether WHDH is ipso facto disqualified by reason of 


the newspaper interests of its parent, and concluded that there is no 
such disqualification. (Opinion, Slip Sheet, pp.15-19) But the Court 
never addressed the important issue actually raised by MBT - whether, 
where another applicant is equal or preferred in | all other respects, the 
Commission may rationally grant a preference to a newspaper-radio 
combine solely because as such a combine, it is experienced. 


The Commission ruled that MBT, a newcomer to the broadcast 
business, was equal to or preferable to WHDH under every criterion, 
except broadcast experience and broadcast record. It ruled further 
that MBT was entitled to a large preference under the criterion con- 
cerning concentration of control over media of mass communications. 
Inasmuch as WHDH is part of an extensive radio-newspaper combine, 
had admittedly operated its radio stations as adjuncts of its newspapers, 
had been shown to have engaged in anti-competitive practices (such as 
joint radio-newspaper advertising rates) and has admitted that it will 
operate its television station in the same way, the Commission was 
forced to grant this large preference to MBT. Yet the Commission 
erroneously ruled that this preference, as well as MBT's other pre- 
ferences, were overshadowed by the very experience which WHDH had 
obtained as a part of the newspaper-radio combine, and that WHDH, 
solely because of this tainted experience, should receive the grant. 


So ruling, the Commission failed entirely to consider and 
evaluate the fact that WHDH's experience was but one manifestation of 
its concentrated control over other newspaper and radio media. Indeed, 
the Commission read the policy against concentration of control over 
media of mass communication right out of the Act, for an applicant with 
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such control over other media must, by definition, have substantial 
experience. If this tainted experience alone counterbalances the nega- 
tive effect of concentrated control, as well as other preferences for 


the newcomer, then concentrated control becomes, nota negative 
factor, but the basis for a controlling preference. 


Since this important question was never adverted to by the 


Court in its opinion, rehearing with respect to it is plainly called for. 


CONCLUSION 


For the above reasons, MBT respectfully requests that the 
within petition be granted. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,896 


MASSACHUSETTS BAY TELECASTERS, INC., 


V. 


FEDERAL COMMUNICATIONS COMMISSION, 
and 
WHDH, INC., 


OPPOSITION TO PETITION FOR REHEARING 


The Federal Communications Commission, appellee in 
entitled case herewith opposes the petition for reheari 


Massachusetts Bay Telecasters, Inc. 


Appellant 


Appellee 


Intervenor 


the above- 


ng filed by 


Points III and IV of the petition merely reargue points in 


issue covered extensively in briefs and oral argument. 
to the Court would be served by our attempting here to 
reasons why these arguments are invalid and the court's 
July 31, 1958 correct in its discussion of these ester 


poses of ease of reference, however, the courts attenti 


No benefit 
detail the 
opinion of 
Ss. For pur- 


on is called 


to pages 74-83 of the Commission's brief in which the matters raised 


in Part III of the petition are discussed, to pages 70- 
discussion of the merits of the petition's point IV A, 


42 for point IV B and to pages 62-65 for point IVC. 


74 for a 


to pages 36- 


Shore 
The principal arguments in the petition for rehearing are 
directed to the fact that, while the court remanded the case to the 
Commission for a further hearing on certain questions, never raised 
on the appeal, relating to alleged ex parte contacts with Commissioners 
a majority of the panel at the same time decided to put to rest the 
many legal and factual questions which had in fact been raised in 


the two appeals and which had been so exhaustively treated by the 


parties in brief and oral argument. The petitioner, without citing 


a single authority, contends the determination to decide the mooted 
issues in order to avoid uncertainty at future stages of the proceed- 
ing, is plain error, 

We submit it clearly is not error, but within the proper 
discretion of the Court. We do not contend that the Court was 
required to pass upon the merits of the appeal if it believed there 
were other reasons for, remanding the case. It is perfectly clear, 
however, that 2 party who has alleged ten alternate areas of error 
in an agency action cannot complain because the court when it finds 
one of these errors to, be reversible, avoids unnecessary relitigation 
by affirming the agency on the other points. See, e.g., Johngon 
Broadcasting Company v, Federal Communications Commission, 85 U.S, 
App. D.C, 40, 175 F.2d 351; The Enterprise Company v. Federal 
Communications Commission, 97 U.S. App. D.C. 374, 231 F.2d 708. 

This is at least equally true where, as in the present case, the 
matters which resulted in the remand are raised by the Court 


—t/ 
sua sponte. 


———$<$<$<$ —$—$—— 
i Petitioner's prior knowledge of the facts which led the court 


to remand the case is made clear from its citation of portions of 


Suse 


Nor are any of the alleged practical difficulties, asserted in 


points I and II of the petition for rehearing real. |The Court's 


opinion, of course,clearly contemplates that, as a result of the 
further proceeding it ordered, a conclusion might be|reached that 

a member of the Commission should have disqualified himself, that 
one or more of the applicants was disqualified, or that some of 

the applicants though not disqualified had engaged in conduct 

which reflects adversely upon them from a comparative standpoint. 
If it is determined that a Commissioner should have disqualified 
himself then, of course, a new evaluation of the comparative merits 
Knitting 

of the several applicants will be required. See Berkshire /Mills v. 
National.Labor Relations Board, 121 F.2d 235. In any such further 
consideration disqualified applicants would be eliminated and 
consideration would be given to any conduct on the part of any. 
remaining applicants which the hearing disclosed to be non-dis- 
qualifying but of comparative Significance. Similarly, even if 

it is determined as a result of the hearing order by jthe Court that 
no Commissioner should have disqualified himself but jthat the 
intervenor, WHDH, Inc. was either disqualified to receive the 

grant or had engaged in conduct reflecting adversely |upoh it from: 
a comparative standpoint, a new consideration of the comparative 
qualifications of the non-disqualified applicants would be required. 
But the fact that the Court's opinion affirmed as reasonable the 


“17 (Cont'd) the Congressional hearings not before the Court or 


referred to in its decision. Apparently Massachusetts Bay was 
willing for the Court to decide the merits of its appeal so long 
as it did so in its favor. : 


<4u 
original comparative determination of the Commission would in no way 
prejudice petitioner or Greater Boston in any such further considera- 
tion of the merits of this case as might be called for. 

Specifically, thereis nothing to the contention of the petitiner 
that the final resolution by this Court of the merits of its appeal 
could or would be taken by the Commission upon reconsideration as 
a determinzion by the Court that WHDH either was entitled to prevail 
as a matter of law or should prevail on the basis of facts of recom, 
Nothing in the Court's opinion purports to endorse the Commission 
conclwions as to the significance of the various factors in the 
comparative determination. The findings and conclusions of the 
Commission majority have merely been affirmed as being supported by 


substantial evidence and as being reasonable conclusions derived 


from supportable findings under the general public interest stand- 


ards. There is nothing whatsoever in the decision of the Court on 
the merits to indicate |that a different evaluation of these facts 

or a different result in the comparative proceeding would not be 
equally valid. Consequently the suggestion made by the petitioner 
that the decision by the Court of the contested points on the merits 
would prejudice any possible future reconsiderations thereof is 
completely without merit. On the other hand, as indicated above, 
the determination of these contested issues will Simplify and 
expedite any such future consideration of the merits of the proceed- 
ing as may be required, as well as limit the issues in any further 
appeal. 


Finally we can see no basis for the argument in point II of te 


S05! a 
petition that the failure of the Court to vacate the Commission's 
Original decision precludes or impedes the expeditious disposition 
of the case by the Commission. If it is determined that a member 
should have disqualified himself or, failing this, if it is determined 
that the grantee, WHDH, either should have been disqualified or has 
engaged in conduct which reflects on its comparative | qualifications, 
then it will be time enough to set aside the previous decision and 
to reach a new one in the light of circumstances them obtaining. 
There was certainly no necessity for the Court to vacate the decision 
in advance of the new hearing it had ordered to examine into the 
possibility that the previous determination had been|improperly 
arrived at. 
Petitioner suggests that in the course ofthe further hearing 
ordered by the Court there might be evidence introduced which re- 
lates to one or more of the relevant comparative factors other than 
or additional to the matters expressly put in issue by the Court's 
remand order. Conceivably this may be the case, though if peti- 
tioner intends to suggest by its discussion of this point that 
the further hearing ordered by the Court would be thrown open to 


a general relitigation of the matters so exhaustively gone into in 


the original hearing, it is clearly mistaken, But ure is no 


need to speculate on the probability or possibility of such testi- 
mony being introduced or whether in such an eventuality further 
reopening of the comparative proceeding might be indicated. In 
view of the continuing jurisdiction retained by the Court over 


these appeals, there will be full opportunity for any party to 


Sheva 
bring these matters to the attention of the Cout .at such time as 


may arise. 


-In- short no reasons have been advanced by the petition for 


rehearing indicating that this Court's resolution of the merits of 
the appeal should be set aside or the original decision of the 
Commission vacated pending completion of the further hearing ordered 
by the Court. Accordingly, and for the reasons set forth in our 
original brief with respect to the other conditions of the peti- 
tioner, the petition for rehearing should be denied. 


Respectfully submitted, 


Warren E., Baker 
General Counsel 


Richard A. Solomon 
Assistant General Counsel 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13896 


MASSACHUSETTS BAY TELECASTERS, INC., 
Appellan 
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FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 
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No, 13899 


GREATER BOSTON TELEVISION CORPORATION 
Appellan 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 


WHDH, INC., 
Interven 


OPPOSITION OF APPELLEE TO PETITION 
FOR REHEARING AND FOR OTHER RELIEF 


The Federal Communications Commission, appellee, opposes 
the Petition for Rehearing filed by WHDH, Inc., for the follow- 
ing reasons: 


1. Under the circumstances here, we submit) that the 


Court had ample justification for summarily approving the Com- 


mission's request for a remand to permit it to make ja new deci- 
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Sion. Contrary to the suggestion of WHDH (Pet., p. 7), the 
Commission is not just a "nominal defendant" in these cases, 
Quite apart from petitioner's obvious interest in the permit 


at stake, the Commission has a vital concern with its Decision 


and Order of April 25, 1957, both as it embodies the Commission's 


determination as to the public interest and in order to protect 
the integrity of its processes. Upon the basis of the supple- 
mental record compiled before the special hearing examiner pur- 
suant to the Court’s order of July 31, 1958, the Commission has 
determined and represented to this Court that vacation of its 
original decision! was required in order to preserve the integ- 
rity of the Commission's processes. While we believe that the 
Court will sustain the Commission's findings and conclusions on 
the supplemental record upon full review, the Commission's 
formal repudiation of the 1957 decision in its "Report and 
Recommendation” constitutes sufficient basis for approval, upon 
Summary review of the reasons asserted, of the Commission's 
request for a remand to permit it to make a new decision, 

2. %In any event, we believe that the Court's order 
of January 19, 1961, will not foreclose any party, when the 
entire matter is before the Court for review upon completion 
of the further proceedings, from challenging the Commission's 
findings on the supplemental record or from urging either 
that WHDH and Massachusetts Bay Telecasters are disqualified 


from receiving a grant, or that their conduct has not been 
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such as to warrant any comparative demerit. In our 


Court has simply decided against "“piece-meal” revie 
a final decision by the Commission on all relevant 
Thus, the Court's order of January 19, 1961, i 
in accord with "the long settled rule of judicial a 
tion that no one is entitled to judicial relief for 
or threatened injury until the prescribed administr 


has been exhausted" (Myers v. Bethlehem Corp., 303 


51). While the original grant to WHDH has been vac 


ultimately be awarded the permit in the further com 


proceedings and will, in any event, have an opportu 
obtain full judicial review of any adverse action b 
1/ 


mission, Vacation of the original grant pending 
ings does not cause WHDH such injury as to require 
procedures at this stage. WHDH will continue to op 
station and “the rule requiring exhaustion of the a 
remedy cannot be circumvented by asserting* * * tia 
holding of the prescribed administrative hearing wo 
in irreparable damage" (Myers, supra, 303 U.S. at 5 


1/ In this respect, the instant cases are distingu 


from the Miami Channel 10 case upon which petitione 
(Pet., p. 13). In WKAT there were no further admin 
tive proceedings and the case accordingly was ripe 
full judicial review, 


view, the 

W prior to 

issues, 

S valid and 
dministra- 


a supposed 


ative remedy 


U.S. 41, 50- 


ated, it may 
parative 

nity to 

y the Com- 
such proceed- 
full review 
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uld result 
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Therefore, in view 


an early termination of 


petitioner's rights are 
of any final Commission 


and other relief should 


February 13, 1961 
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of the further public interest in 
the entire controversy, and since 
amply safeguarded by judicial review 
action, the petition for rehearing 


be denied. 


Respectfully submitted, 


John L. FitzGerald, 
General Counsel 


Max D. Paglin, 
Assistant General Counsel 


Ruth V, Reel, 
Counsel 
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